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U.S. Department of Justice

Office of Legal Counsel

Qffice of the Assistant Attemey General Washington, D.C. 2053C
August 1, 2002

Memorandam for Johu Rizzo
Acting General Counsel of the Central Intelligence Agency

Irierrogation Ofal Qaetia Operative

Y ou have asked for this Gffice’s views on whether certain proposed conduct would
violate the prohibition against torture found a Section 2340A of title 18 of the United States
Code. Y ou have asked for thisadvice in the course of conducting interrogations of Abu
Zubaydah. As we understand it, Zubaydah is one of the highest ranking members of the ai Qaeda
terrorist organization, with which the United Statesis currently engaged in an intemational armed
conflict foliowing the attacks on the Werid Trade Center and the Pentagon on September 11,
2001. This Jetter memorializes our previous oral advice, given on July 24, 2002 and July 26,
2002, that the proposed cenduct would not violate this prohibition.

Our advice is based upon the following facts, whick you have provided to us. We slso
understand that you do not have any facts in your possession contrary to the facts outlined here,
and this opinion is limited to these facts. |fthese facts were to change, this advice would not
necessarily apply. Zubaydeah is currently being held by the United States. The interrogation team:
is certain that he has additional informetion that he refuses to divulge. Specificaly, heis
withholding information regarding terrorist networks inthe United States or in Saudi Arabiaand
information regarding plans to conduct attacks within the United States or agsinst our interests
overseas. Zubaydah has becomezaccustomed to a certain level of treatment and displays no sighs
of willingness to disclose further infonnatioh. Moreover, your intelligence indicates that there is
currently alevel of “chatter”™ equal to that which preceded the September 11 attacks. Inlight of
the information you believe Zubavdah has and the high level of threat you believe now exists,
vou wish to move the interrogations info what yoll have described. as an "increased pressure

phase.”

As part of this increased pressure phase, Zubaydah will have contact only with anew
interrogation specialist, whog: he has not met previoudy, and the Survival, Evasion, Resistance,
Escape (‘SERE”) training psychologist wha has been involved with the interrogations since they
began. This phase will likely last no more than several days but could last up to thirty days. In
thus phase, you would like to empioy ten techniglies that you believe will dislocate his
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expectations regarding the weatment he believes he will receive and encourage him to disclose
the crucial infonnation mentioned above. Theseten techniques are: (1) atlention grasp, (2)
walling, (3) facial hold, (4) facial slap (insult slap), (5) cramped confinement, (6) wall standing,
(7) stress positions, (8) sleep deprivation, (9) insects placed in & confinernent box, and (10) the
waterboard. You have informed us that the use of these teclinigues would be on an as-needed
basis and that not al! of these techniques will necessarily be used. The interrogation team would
use these techniques in some cambination to convince Zubaydah that the only way hie can
influence his surrounding environment is through cooperation. You have, however, informed us
that vou expect these technigues to be used in some sort of escalating fashion, culmillating with
the waterboard, though nat necessarily ending with this technique, Moreover, youhave also
orally informed usg that aithough some of these teclmiques may be used with more than once, that
repetition will not be substantial because the techniques peneraliy lose their effectiveness after
several repetitions. You have also informed us that Zubaydah sustained a wound during his
capture, whigch is being treated.

Based on the facts you have given us, we understand each of these tedmiquesto be as
follows. Theattention grasp consists of grasping the individual with both hands, Qne hand on
each side of the coHa' opening, inacontrolled and quick metion. In the same motion as the
grasp, the individual is drawn toward the interrogator.

For wailing, 2 flexible false wall will be constructed. Theindividual is placed with his
Heels touching thewall. The nerrogator pulls the individual forward and then quickly and
firmly pushes the individual into the walL It isthe individual’s shoulder blades that hit the wall.
During this motion, the head and neck are suppOlted with a rolied hood or towel that provides 2
c-collar effect to help prevent whiplash. To further reduce the probability of injury, the
individual is allowed to rebound from the flexible wall. You have orally informed us that the
false wall isin part constructed 1o create aloud sound when the individual hits it, which will
further shock or surprise in the individual. Inpart, theidea isto create a sound that will make the
impact seem far worse than it is and that will be far worse than any injury that might result fTom
the action.

The facial hold is used to hold the head immabile. One open palm is placed on either
side of the individual’s face. The fillgertips are kept well away from the individual’s eyes,

With the facial slap or insult slap, the interrogator slaps the individual’s face with fingers
slightly spread. The hand makes contact with the area directly between the tip of the individual's
chin and the bottom of the corresponding earlobe. The interrogator invades the individual's
personal space. The goal of the facial slap is not to inflict phivsical pain that is severe or lasting
Instead, the purpose oftlle facial slap isto induce shock, surprise, and/or humiliation.

Cramped confmement involves the placement of the individual in a confined space, the
dimensions of which restrict the individual’s mavement. The confined spaceis uSl.lallydark.
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The duration of confinement varies based upon the size of the container. For the larget confined
space, the individual can stand up or sit down; the smaller space is large enough for the subject to-
Sit down. Confinement in the larger space can last up to eighteen hours; for the smaller space,
confingment ladts for no more than two hours.

Wall standing is used to induce muscle fatigue. The individuz! stands about four to.five
feet from a waH, with his feet spread approximately to shoulder width His arms are stretched
out in front of him, with his fingers resting on'the wall  His fingers support all of his body
weight. Theindividua is not permitted to move or reposition s hands or fest.

A variety of sress posi‘i ns may beused. You have informed us that these positions are
not designed to produce the pain associated with contortions or twisting of the bedy. Rather,
somewhal Jike walling, they are desigried to produce the physical discomfort associated with
muscle fatigue. TWO particular Stress positions are likely to be used op Zubaydah: (1) sitting on
the floor with legs extended straight out in front of him with his arms raised above his head; and
{23 kneeling on the floor while leaning back at a45 degree anglz. You have dso oraBy informed
us that th.rough observing Zubaydah in ceptivity, you have noted that he appearsto be quite
flexible despite his wound.

Sleep deprivation méy be used. You haveindicated that your purpese in using this

hnjque is to reduce the individual®s ability to think on hiz feet and, through the discomfort
zssociated with fack of steep; tomotivate-himto-cooperate. The-effect of sueh-sleep deprivation
will generally remit afier one or twae nights of uninterrupted sleep. You have informed us that
your research has revealed that, in rare instances, some individuals who are already predisposed
1o psycholegical problems may experience abnormal reactions to sleep deprivation. Even in
those cases, however, reactions abate after the individua is permitied to sleep. MOl'eover,
personnel with mcdxwl training are available to and will intervene in the umzkdy event of an
abn0f!11d reaction. You have orally infonmed us that you would net deprive Zubavdah of Sleep
for more than eleven days st atime and that you have previously keot him awake for 72 hours,
from which no mental or physical harm resulted.

Y ou would like to place Zvbaydah in acramped confinement box with aninsect. You
have informed us that he appearsto hiave 2 fear of insects. In particular, you would like to tel]
Zubgzydah that you intend to place astinging insect into the box with him. You would, however,
place a hannless insect in the box. You have ordly informe " that vou would infact  cea
’ : " ar in the box with nirs g b

Finaly, you would like to use atechnique called the “waterboard.” In this procedure, the
individual is bound securely to an tuelined bench, Whichis approximately four feet by seven feet.
The individual's feet are generaliy elevated. A cloth isplaced over the forehead and cyes. Water
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is then applied 10 the clotl in a centrolled manner, Asthis isdone, the cloth islowered until it
covers both the nose and mouth, Once the cloth is saturated and complztely covers the mouth
and nose, air flow is slightly restricied for 20 to 40 seconds due to the presence of the cloth. This
causes an increase in carbon dioxide level in the individual's blood. This increase in the carbon
dioxide level stimulates increzsed effort to bresthe. This effort plus the cloth produces the
perception Of “suffocation and incipient panic,” i.e. the perception of drowning. The individual
does not breathe any water inie hislungs. During those 20 to 40 seconds, water is continuously
applied from a beight of twelve to twenty-four inches. After this period, the cloth is lifted, and
the individual is dlowed to breathe unimpeded for three or four full breaths. The sensation of
drowning is immediately relieved by the removal of the cloth. The procedure may then be
repeated. The water is usually applied from acanteen cup or simall watering can with 2 SJout.
You have ordly informed us that this procedure triggers an automatic physiological sensation of
drowning that the individual cannot control even though he may be aware that heis in fact not
drowning. You have ds0 orally informed us that it is likely that this procedure would not last
mare than 20 minutes in any one application.

We ds0 understand that a medical expert with SERE experience will be present
throughout this phase and thiat the procedures will be stopped if deemed medically necessary to
prevent severe mental or physicel harm to Zubaydah. As mentioned abol'e, Zubaydah suffered
an injury during his capture. You have informed us that steps will be taken to ensure that this
injury is not in any way exacerbated by the use of these methods and that adequate medical

attention will be given to ensure that it xvill heal properly.

n.

In this part, we reviewtbe context within which these procedures will be applied. You
have informed us that you have taken various stepsto ascertain what effect, if any, these
techmiques would have on Zubzydah’s mentsl hedlth. These same techniques, with the exception
of the insect in the cramped confined space, have been used and c.ontinue to be used on some
members of our military p"ﬁOmlel during their SERE training. Because of the use of these
procedures in training our own military personnel to resst intzrrogations, you have consulted
with various individuals who have exiensive experience inthe use of these techniques. You have
done so in order to ensure that no prolonged mental harm would resuls from the Use of these
proposed procedures.

'fhrough your consultation with various individuzls responsible for such training, you
have Ie’orned that these techniques have beer < eler ents 3’ A -0 conduct witbout any
enarted jne,uelt mental b fthc SERE school,

i L R 1as reported 1at, during the seven-
vear period that he spent in those pOSI{IOIIS tIere were two requests from Congress for
mformatlon concerning alleged injuries resulting from tbe wraining. One of these inquiries was
prompted by the temporary physical injury atrainee sustained zs result of being placed in z
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confinement box. The other inguiry involved claims that the SERE training caused two
individuals t0 engage in criminal behavior, narnely, felony shoplifiing and downloading child
pomograply onto amilitary computer. According to this official, these claims were §i
foreover, he has xzzd«gasec that during the three znd ahzlf vears he spent as
of the SERE program, he trained 10,000 students, Of those students, only WO
dropped out of the training foliowing the use of these techniques. Although on rare occasions
soime students temporarily postponed the remainder of their training and received psycholegical
counseling, those students were able 10 finish the program without any indication of subsequent
mental health effects.

Y ou have iufonned us that you i
s Of ex erience with SERE train

consuited w

ten vears, insofar as he is aware, none of the mdxvxdualk who completed the program suffered any

adverse mental healtheffects. He informed you that there wes oune person who did not complete
the training. That person experienced an adverse mental health reaction that lasted only two
hours. After those two hours, the individual’s symptoms spontzneously. dissipated without
recz;?r?ng treatm.ent or counseling and no other syr.nptoms were ever reported by this individual.
According to the information you have provided to us, this assessment of the use of these
procedures includes the use of the waterboard.

hich vou suppiied to us. | :

perience with the use 0 .ais ot taese prace uresm a course of conduct with. the excgpuov

nsect in the confinement box and the waterboarcl. This memorandum confimls that the

ese procedures has not resulied in any reported instances of prolonged mental harm, and
instarces of inunediate and temporary adverse psychological responses to the training.

o -eported that a sreall minority of students have had zemg, ary adverse
ps "“E‘Oiogxca.i reactions during training, Of the 26,829 students rained from 1992 through 2001
in the Air Force SERE training, 4.3 percent of those students had contact with psychology
services. Ofthose4.3 percent, only 3.2 percent were pulled from the program for psychological
reasons. Thus, Out of the students trained overall, only O. reent were pulled from the
programe for psychological reasons. Furthermore, altho ndicated that surveys
of students having completed this training are pot done, he expressed confidence that the training
d d not cause any long-term psychological impact. He based hisconclusion on the debriefin
tudents that is done after the trazining. More importantly, he based this assessment on the fa
{ although training is required to be extremely stressful in order to be effective, very few
omplaints have been made regarding the training, During his tenure, i3 which 10,000 students
were trained, no congressional complaints have been made. While there was one Inspector
General complaint, it was not due to psychological Concerns. kdoizaver, he was aware of only
one letter inquiring about the long-term impact of these techniques from an individual trained
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over twenty Years ago. lde found that it was impossible to attribute this individual’s symptoms to
his training. oncluded that if there are any long-term psychological effects of the
United States Air Force {raining using the procedures outlined above they “are certainly
minimal.”

With respect t0 the waterboard, you have dso orally informed us that the Navy continues
to useitintraining. You have informed US that your on-site psychologists, who have extensive
experience With the use of the waterboard in Navy training, have nof encountered any significant
long-tel1:h mental healtly consequences £i'om its use. Your on-gite psychologists have also
indicated that }PRA has likewise not reported any significant long-term mental health
consequences from the use of the waterboard. Y ou have informed usthat other services ceased
use Of the waterboard because it was so successful as an interrogation technique but not becausz
of any concerns over any harm, physical or mental, caused by it It was alsg reparied 1o be
zlmost 100 percent effective in producing cooperation ameng the trainees. ilso
!“sc*cz*«ted that lie had observed the use of the waterboard in Navy waining some tell {o twelve
zs. Each time fi resulted in cooperation but it did not result in zry physical harm to the

You have dso reviewed the relevant literature and found no empirical data on the effect
of these techniques, with the exception of deep deprivaioll. With respect to deep deprivation,
vou have infoffiled us that is not uncommon for someone i be deprived of deep for 72 hours and
still perform excellently on visual-spatial metor tasks and shert-term memary tests. Although
some individual s may experience haHucinations, according to the literature you surveyed, those
who experience such psychotic svmproms have almost alweys had such episodes prior to the
sleep deprivation. You have indicated the studies of lengthy deep deprivation showed no
psychosis, loosening of thoughts, flattening oremotions, us.lmzms or paranoid ideas. Inone
czse, cven after eleven days of deprivation, no psychosis or permanent brain damaged occurred,
In fact the individual reported feeling almost back to nonnal after one night’s sleep. Further,
based on the ex.periences with its use in military training (where it is induced for up to 48 hours),
you found that rarely, if ever, will the individual suffer harm after the deep deprivation is
discontinued. Instead, the effects remit after afew good nights of sleep.

You have taken the additional step of consulting with U.S. interrogations experts, and
mh"r individuals with oversight over the SERE training process. None of these individuals was
vare of any profonged psychological effect caused by tiiz use of any «f the above techniques
either separatcly or as & course Of conduct. Mareover, you consuited with ontside psychologists
who reported that they were unaware of ay cases where lopg-lerm probiemy have occurted uy d

resalt of these technigues,

Moreover, in consulting with anumber of menta health experts, you have learned that
he effect of any oftbese prmc.:wree will he dependant on the individual’s persona history,
cultural history and psychological fendericies. To that end, you hizve infoffiled us that you have
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nent is. besed on interviews with
ther sources such as intelligence
zrafic which we set forth

leted a psychological assessment of Zubadyah. This
t sgcai observations ¢f Lim, and information collected fron
and press reports. Our understanding of Zubaydah's psycho
below, is based on that agsessment.
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According to this assessment, Zubaydah, though oniy 31, rose quickly from very low
fevel mujahedin to third or i w‘* man in d Qaeda He has served as Usama Bin Laden's senior
lieutenant. In that capacity, he has managed anetWork of training camps. He has been
instrumental in the training of operatives for d Qaeda, the }Zgypf%an Islar111c Jihad, and other
terrorist elements inside Pakistan and Afghanistan. He acted as the Deputy Camp Commander
for al Qaedu tralning camp in Afghanistan, personaly z‘vpp*o\**fvg entry znd graduation of all
rrainees during 1999-2000. From j 996 until 1999, he approv ch all a-«.dividuals going in and owut
of Afghanistan to the fraining camps. Further, no one went in and out of Peshawar, Pakistan
without his knowledge and approval. He also acted as al QLaé 's Qrd.inator of external
contacts and foreign communications. Additionally, he has acted as 2l Qaeda's Counter-
intelligence officer and has been trusted to find spies within the or g anization.

Zubaydah has been inveived in every major terrorist operation carried out by al Qasda.
He was aplanner for the Millenniwm plot to attack U.S. and Israeli targets during the Millennium
celebrations in Jordan. Two of ¢he central figures inthis plot wha were arrested have identified
Zubaydah as the supporter of their cel} and the plot. He also served as a planner for the Paris
Embassy plot in 2001. Moreover, he was one of the planners of the September 11 aftacks, Prier
10 his capture, he was engaged in planming future terrorist attacks against U.S. interests.

Your pWChuﬂlal“sSLSS.- rent HidiCates that it 15 telies cf Zubs \uﬁ,h wrote 1 Qacaa's
manual on resistance techiniques. You also believe that his experiences in d Qaeda make him
well-acquainted with and weli-versed in such techniques. As I‘ﬂ" af hisrole in al Qacda,
Zubaydal visited individuals in prison and helped them upon their release. Through this contact
and activities with other d Qzeda mujahedin, you believe that he knows many stories of capture,
interrogation, and resistance to such interrogation. Additionally, behas spoken with Ayman al-
Zaweahir, and you believe it is likely that the two discussed Zawahisi's experiences as a prisoner
of the Russians and the Egyptians.

Zubaydah stated during interviews that he thinks of any activiey outside of jihad as
“silly.” He has indicated that his heart and mind are devoted to serving Allah and Idanl through
jihad and he has stated that he has no doubts or regrets aheut committing himself to jihad.
Zubaydah believes that the globd victory of Islam is inevitable. You have informed us that he
continues to express his unzbated desire to kill Americans and Jews.

Y our psychological assessment describes his personality as follows. He is“a highly self-
directed individual who prizes his independence.” He has “narcissistic features,” which are
evidenced in the atiention be paysto his personal appearance and his “obvious 'efforts' to
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demonstrate that he i really a rather ‘humble and regular guy.™ He is “somewhat compd*sw
i how he organizes his environment and business. He is canfident, self-assured, and possesses
an air Of authority, While he admits to at times wrestling, with how te determine who is an
“innocent,” he has acknowledged celebrating the destruction of the World Trade Center. He is

elligent and intellectually curious. Tac displays “excellent self~discipline.” The assessment

des unlses him &s a perfectionist, persistent, private, and highly m;:eﬁwl“ in his social interactions.
He is very puarded about opening up w mherx and your assessment & xl\' emphasizes that
he tends not to trust others ezsily. Heisadso “quick to recognize aad assess the moods and
motivations of others.” Furthermore, he is proud of his ability to lie and dec,u\zc others
suceessfully. Through his deception he has, among other mm_ws. prevented the location of al
Qaeda safehouses and even acquired a United Nations refugee identification card.

Accordin.g to your reports, Zubaydah does not have any pre-existing mental conditions or
problems that would make him likely to suffer prolonged mental harm from your proposed
interrogs uan methods. Tbrough redding his diaries and interviewing him, you havefound no
history of “mood disturbance or other psychiatric pathology{.]” “thc\w 1t disorder],] ... enduring
mood or mental health problems.™ He isin fact “remarkably resilient aud confident tlutt he can
overcome adversity.” When he encounters Siress or low moed, this appears to last only for a
short tme. He deats with siress by assessing itS source, evaluating the COping resources availabie
o him, and then taking action. Your assessment Notes that he is “gencrally self-sufficient and

relies on his understanding and application of religious and psychological principles, intelligence
and discipline to avoid and evercome problems.” Moreover, you have found that he has a
“reimb]c and durable support system™ in his faith, “the blessings of religious leaders, and
camaraderie Oflike-minded mujahedin brothers.” During detention, Zubaydal hac managed his
maeod, remaining at most points “cuumnspect calin, contralled, and deiiberate.” He has
maintained this demeanor during aggressive interrogations and reductions in sléep. Y ou describe
in an initial confrontational incident, Zubaydah showed signs of synipathetic nervous system
arousal, which you think was possibly fear. Although this ineident led him to disclose
intelligence information, hewas able to quickly regain his composure, his ar of confidence, and
hs “strang resolve” not to reved any infol Tnation.

tha

Overal, you summarizehis primary strengths as the foHowing: ability to focus, goal-
direoted diseipline, ntelligence, emotional resilivnee, strest sasevy, abiiity to organize and
manage people, keen observation skills, fluid adaptability (can anticipate end adapt under duze
and with minimal resources), capzcity to assess and exploit the needs of others, and ability
adjust goals to emerging opportunities

You anticipate that he wili draw upon his vast knowledge of interrogation techniques to
cope with the interrogation. Your assessment indicates that Zubaydzh may be willing 10 die w
protect the most important infermation that he helds. Nonetheless, you are of the view that his
belief that Idam will ultimately dominate the world and that this victory is inevitable may
provide e chance that Zubaydah will give information and rationalize it solely asatemporary
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Addirionally, you believe he may bewilli.ng to c‘;{ clos
information he deems 1o NOt be critical, but which may ultimately be useful to us when piecec
b::sgether with other inwelligence information you have gained.

ase some information, particufarly
)

Section 2340A makes it a criminal offense for any persen “ourside of the United States
[to] commit[} or attémpt[] to conumit torture.” Section 2340(1 ) defings torture as:

an act committed by a person acting under the color of law specifically intended to
inilict severe physical or mental pain or suffering {other than pain or suffering
incidental 1o lawful sanctions) upon another person within his custody of physical
control.

18 U.S.C. 8§2340(1). As we gutlined in our opinion on standards of conduct under Section
2340A, aviolation of 2340A requires ashowing that: (1) the torture ocetrred outside the United
States; (2) the defendant acted under the color of law; (3) the victim was within the defendant’s
custody or control; (4) the defendant specifically intended to inflict severe pain or suffering; and
(5) that the acted inflicted severe pain or suffering. See Memaorandum for Jolm Rizzo, Acting
General Counsel for tl & Central Imelligence Agency, from Jav S Bybee, Assistant Attorney
General, Office of Legal Counsel, Re: Standards of Conduct jor Interrogation under 18 US C.
8812340-23404 a 3 (Auquﬂ 1, 2002) (“Section 2340A Memorandum”™). You have asked. us to
assume that Zubayadah is being held outside the United Siztes, Zubayadeh is within U.S.
custody, and the interrogators are acting under the color of law. At issueis whether the last two
giements would be met by the use of the proposed procedures, namely, whether those using these
1 ocedures would have the requisite nlental state and whether these procedures would inflict
vere pain or suffering within the meaning aftlle statute.

..m.‘

SeverePaip or Suffering. Incrder for pain or suffering fo rise to the level of torture, the
statute requires tbat it be severe. Aswe have previously explained, this reaches only extreme
acts. See id. at 13, Nonetheless, drawing upon cases under the Toriure Victim Protéction Act
{TVPA), which has adefinition oftorture that is similar to Section 2340°s definition, we found
that a single event of sufficiently intense pain may fal within this prohibition. Seeid. & 26. As
a result, we have analyzed each of these techniques separately. In further drawing upon those
cases, we also bave found that courts tend to take atotality-of-the-circumstances approach and
consider dl entire course of conduct to determine whether torture has oceurred. Seeid at 27.
Therefore, in addition to considering each technique separately, we consider them together as 2
course of conduct

Section 2340 defines toriure as the inflictiodl of severe physical or mental pain or
suffering. We will consider physical pain and mental pain separately. See 18 U.S.C. §2340(1).
With respect to physical pain, we previously concluded that “y vere pain” within the meaning of

o
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Section 2340 is pain thar is difficult for the individual to endure and isof an Intensity akinto the
pein accompanying serious physical injury. See Section 23404 Memorandum a 6. Drawing
upoir the TVPA precedent, we have noted that examples of acts mﬁ;ct ng severe pain that typify
orlure are, among od ey m ngs, severe beatings With weapons such as clubs, and the burning of
prisoners. See id at 24, We conclude below that none of the p praposed techniques inflicts such
sain.

The facid hold and the attention gragp involve no phivsical pain. In the absence of such
pain it is obvious that :‘; ey canhiot be said o inflict severs physical pain or suffering. The stress
positions and wall stznding both may result in muscle fatigue. Each involves the sustained
holding of a 1)osition. In wall standing, it will be holding 2 position in which dl of the
individual’s body weight is placed on his finger tips. The stress pocmcfy\ will likely include
sitting on the floor with legs extended straight out in front and arms rzised above the head, and
kneeling onthe floor and leaning back at a 45 degree angle. Any pain associated with musele
fatigue is not of the intensity sufficient to amount to "severe physical pain or suffering” under the
siatute, nor, despite its discamifort, can it be said to be difficuli to endure. Moreover, yon have
crelly informed us that no stress position will be used that could intesferz with the healing of
Zubaydah's wound. Therefore, we concludethat these techniques invalve discomfort that falls
far below the threshaold of severe physical pain.

Similarly, although the confinement boxes (both smzl! and large) are physically
uricomfortable because their size restricts movement, they are not 0 smatl asto require the
individual to contort his body to sit (small box) or stand (large bex). Y ou have aso oraily
informed us that despite his wound, Zubaydah remains quite £iexible, which would substantiz
reduce any pain associated with being placed in the box, We ha\*'e no information from the
medical experts you 27 ve consulted that the limited duration far which the individual iskept in

he bstantial physical pan. As aresult, we do nat think the use of these
boxes can be said to cause pain that is oftlle intensity associated with serious physical injury

’..

the boxes causes any s

The use of one of these boxes with the introduction of an insect does not ater this
assessment. As we understand it, no actually harmful insect will be placed in the box. Thus,
though the introduction f an insect may produce trepidation in Zubaydah (which we discuss

below), it certainly does nuot cause physical puin.

As for sleep deprivation, it is clear that depriving someone of sleep does not involve
severe physical pain within the meaning of the statute. While sleep deprivation may involve
some phymcal discomfort, such as the fatigue or the discomfort experienced in the difficulty of
keeping one’s eves open, these effects remit after the individual is permitted (o deep. Based on
the facts you have provided us, we are not aware of any evidence that sleep deprivation results in
severe physical pain or suffering. As aresult, its use does not violate Section 2340A.

Even those techniques that invelve physical contact between (he interrogator and the
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ndividual do not result in severe pain. The facial dap and walling contain precautions to ensure
L‘hi‘.z no pain even goproaching this level resuits. The slap is delivere d wit i 1 fingers dlightly
spread, which you have explained to US is designed to be less painful than a closed-hand slap.
The slap IS also delivered t0 the fleshy part Of the face, further reducing any risk of physical
damage or serious pan. The facial slap does not produce pzin that is difficult to endure.

Likewise, walling involves quickly pulling the person forward and then thrasting him against 2

flexible false wall. You have informed us thet the sound of hitting the wall will actually be far
worse than a'lypasslhkn njury to the individual. The use of the rolied towel around the neck alse
reduces any risk of infury, While it may hurt to be pushed against the well, any pain experienced

is not of the intensivy associated with serious physca injury.

Ag we understand it, when the waterboard is used, the subject’s body responds as if the
subject were drowning—even though the subject may be well aware that he is in fact not
drowning. You have informed us that this procedure does not inflict actual physical harm. Thus,

zlthough the subject may experienc e {bﬁ fear or panic associzted with the f' ling of drowning,
he waterboard does not inflict physical pain. As we explained in the Section 2340A
Memorandum, “pain and sufferi ng asused in Section 2340 is best unders oed as a single
concept ot distinct concepts of “pain” as distinguished from san’umg See Section 2340A
Memorandum & 6 .3, The waterboard, which inflicts no pain or actual harm whatsoever, does
1oL, in our view inflict “severe pain or SLi‘ﬁ,er Even if cne were to parse the statute more
finely to attempt to treat “suffering” as a distinct concept, the waterboard could not be said to
inflict severe suffering. The w vnhna ¢ IS simply a controlled ac cute episode, lacking the

tation of a protracied period of time generaly given to suifering.

i

oY

Finaly, as we discussed above, you have informed US that in determining which
procedures o use and how you will use them, you have selected technigues that will not harm
Zubaydah’s wound, You have zlso indicated that numerous sieps will be taken to ensure that
none of these procedures in any way interferes with the proper healing of Zubaydah's wound.

“: u have also indicated ﬁh’( houid it appear a any time that Zut a\’dm IS experiencing severs
ain or sufféririg, the medical personnel on hand will sTop the use ofany technique.

t~

Even when dl of these methods are considered combined in an overall course o { conduct,
they suil would not inflict severe physical pain or suffering. As discussed above, a number of
1he s¢ acws resull mono pmﬁm pain, others produce onIy physicel discomifort, You have

ardiceted that these acts will not be used with substantial repstition, so that there is N0 passibility
h"‘ severe pb\sma pain could arise from such repetition. Accordingly, we conclude that these
acts neither separately nor as part of acourse of canduct would inflict severe physical pain or
suffering within the meaning of the statute.

We next consider whether the use of these techniques would inflict severe menral pain or
suffering within the meaning of Section 2340. Section 234 C ! '_" s severe mental pain or
suffering as "the prolonged menta) harm caused by or resulting from™ one of several predicate

1
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acts, 18 U.S.c. 82340(2). predicate acts arer (1) the intentional infliction or threate

infliction 0f severe physical pain or suffering; (2) tbe administration or application, or thm
administration or application of mind-altering substances of cther ;rs res calculated to
disrupt profoundly the senses or the personality; (3) the threat of imminent death; or (4) the threat
C. § 234002)(4)~D).
234

edu
nes
Ia any Cfthep;cc:edmo Bets nnﬁ be done to another person. See 18 U S
' : Section 2340A Memorandum
the

As we have explained, this lisi of predicate acts is exclusive. See

No ather acts can ‘?L‘p“‘ under Section 23404 3 sed an the infliction of severe
ey t:.a! hain or @uftu;;‘fr SC‘L(:‘ id. T if the methods that you described do not either in
nselves constitue one Or hiese acts or as & COUrse of conduct fulfill the predicate act

ment, the 'pml" bison ’u. not been violated. See 18, Before ¢ ,,t,i ressing these techiniques,

«ote thal it is plain that none of these procedures involves a threat to any third party, the use
or‘ any xind of drmugs, or for the reasons described above, the infliction of severe physical pain.
Thus, the question is w fauhé. rany of these acts, separately or as a ecurse of conduct, constitutes 2
threat Of severe physical pain or suffering, a procedure designed to disrupt profoundly the senses,
or & threat ofimminent death. As we previously explained, whether an action constifutes athreat
must be assessed from the standpoint of arcasonable person in the subject’s position. See iit. at

(}

r*”h:u

No argument can he made t! m the atiention grasp or the facizl hold constitute threats of
imminent death or are procedures designed to disrupt profoundly the senses ar personality. In
general the grasp and the facizal hol ﬁ’ will gtartle the subject, produce fear, or eveninsulthirn. As
vou have infermed us, the use of these techniques is not accompanied by a specific verbal threat
of severe physical pain ors "! g. To the extent that these techniques could be considered a
threat of severe physieal pain or suffering, such athreat would have to be inferred from the acts
themselves. Because these actions themselves involve no pain, neither could be interpreted by a
reasonable person in Zubaydalh's position to constitute a thireat of severs pain or suffering.
Accordingly, these two technigues are not predicate acts within e meaning of Section 2340.

Fata

3

The facial slap likewise falls outside the set of predicate acts. It plainly is not a threat of

imminent death, under Section 2340{(2)(C), or aprocec%un, esigned to disrupt profoundly the

enses or personality, under Section 2340(2)(B). Though it may hurt. as discussed above, the
ei t isone of smarting or stinging and surprise or hwmiliztion, but not severe pain. Nor does
alor wnst tute g threat of severe p sain or suff fering, under Secticn 2340{2)(A). Likethe faual
h».!]é and the attention grasp, the use of this dap is not accompanied by a specific verbal threat of
further escalating violence. Additionally, vou have informed us shat in one use this techuique
will typically involve at most two slaps. Certa nly, the use of this slap may dislodge any
expectatlon that Zubaydah Lad that he would not betcuchf;:a in a physically aggressive manner.

Nonetheless, this alteration in his expectations could hardly be construed by areasonable person
in s situation to be tantamount to a threat of severe physic 3 pain or suffering. At most, this
technique suggests that the circumstances ofhi8 confinement and interrogation have changed.
Therefore, thefacial dap is not within the statute’s exclusive list of predicate acts.
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\”‘;h*m plainly iz not 2 p!‘“ edure calculated to disrupt profoundly the senses or
e . While walling involve ah night be characierized as rough handling, it does not
inv oi 'i e threat of imminent deal 1 , as discussed above, the infliction of severe physical pain.
NMoreover, once again we understand u at use of thiis technique will not be accompanied by any
meciﬁc verbal threat that violence will ensue absent coaperation. Thus, like the facial slap,

valling can anly constitute athreat of severe physica pain if & reasonable person would infer
such a threat from the use of the technique itsell. Walling does not in and of itself inflict severe
pain or suffering. Like the facial cl@p. walling may alter the subject’s expectation asto the
ireatment he believes he will receive. Nonetheless, the character of the action falls so far short of
inflicting severe pain or suffering within the meaning of the statute that even ifhe inferred that
grealer aggressiveness was to follow, the type of actiOl1$ that could be reasonably be anticipated
would still fal belo\\' anvihing sufficient to inflict severe physical pain or suffering under the
statute. Thus, we conclude that this techuique falls cuiside the proscribed predicate acts.

g

Like walling, siuress po s and wall-standing are not procedures calculated to disrupt
profoundly the senses, nor are they threats of imminent death. These procedures, as discussed
above, involve the use of muscle fatigue to encourage cooperation and do not themselves
constitute the infliction of severs physical pain or suﬁ’er zg Woreover, thereis no aspect of

wlence to either technique that remotely suggests future severe p ain or suffering from which
such athreat of future hanm could be inferved. They smpl, voive forcing the subject to remain
i uncomfortable positicns. Wh i these acts may indicate to ﬁ ubj ect that he may be placed in
us

tl:ese positions again if he does d §0<c information, the use of these techniques would pot
suggest to a reasonabie person iz L§ bject’s position that hie is being threatened with severe

pain or suffering. Accordingly, we sou«,lucia that these two procedures do nol constitute any of
the predicate acts set forth in Seetion 2340(2).

As with the other technigues discussed so far, cramped confinement is not athreat of
imminent death. It may be argued that, focusing ill part on the fact that (he boxes will be withour
light, placement in these boxes would constitute a procedure designed to disrupt profoundly the
senses. As we explained in our recent opinion, however, to “disrupt profoundly the senses™ 2
technique must produce an extreme effect in the subject. Seze Section 2340A Memorandum at
M 12. We have previousiy concluded that this requires that the procedure cause substantial

i erierence with the individual's cognitive abilities or fundamentally alter his personality. See
at 11. Moreaover, the statute requires that such procedures must be calculated to produce this
effect. See id. at 10 18 15.SC.. § 2340(2)(B).

With regpect to the smell confinement oy, you have informed us that he would spend at
most (wo hours in this box. You have informed us that your puspose in using these boses is not
0 interfere with his senses or his personality, but to cause him phivsical discomfort that witl
encourage him 1o disclose critical information. Maoreover, your imposition of time limitations on

the use of either oftlle boxes also indicates that the use of these boxes isnot designed or
calculated to disrupt profoundly the senses or personality. For the larger box, in which he can

TOERLCRET
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both stand and Sit, he may be placed iri this box for.up to cighteen hours at & time, whi.le you have
informed us that he will never spend more than an hour at (ime it the sm ailﬂ box. These time
fimits further ensure that no profldund disruption ef #e senses or personality, were it even

OSST b.‘,‘ \vauld result As such, the use cfthe confinement boxes does not co .nstimt‘e a
nrocedure calculated o disrept profoundly the senses or personality.

Nor docs the use of the boxes threaten Zubaydal wi
Yhile additional time spent in the boxes may be thruawmd ﬂw. 1ot awompamuc by amy
express threats of severe phiysical ; ain or suffering. Like the st ; sitions and walling,

P hcenu:m in the boxes is phiysically uncomfortable but any such discomfort does not rise (o the
level of severe physical pain or suffermg Accordingly, arezsonable person in the subject’s
position would not infer from the use of this tecimique that severe physical pain is the next step
inhis interrogator's treatment of him. Therefore, we couciude {hiat the use of the confinement
boxes does not fal within the statuie’s required predicate ac

al pain or suffering.

R

In addition to using the confinement boxes alone, you also would like 0 introducean
insect into one of theboxes with Zubaydah. Aswe understand it, vou planto inform Zubaydah
that you are going to place astinging insectinto the box, but you wiil actually place a harmless
insect in the box, such as z caterpiliar. 1fyou do 50, to ensure that you are outside the predicat
act requirement, you must inform him that the insects will not have a siing tbat would pxodwe

death or Severe pain. If, however, you were to place the insect in the box witliout il1forrnillg him

that you are-deing s0; Lhem i erder-to not commit a predicate act, you should not affirmatively
lea d him to believe that any insec 'S at which fas

ot 11y

irl

"\41ﬂ;'¢!-

: R long as youtate €1 1er of
the approaches wehave descrlbed thie insect’s placement in the box would not constitute a threst

of severepl ysical pain or suffering to areasonable person i his position. Anindividual placed
in a box, even an individual with a fear of insects, would not reasonably feel threatened with

severe physical pain or suffering |fac¢ate illar was placed in the HO‘* Further you have
informed us that you are niot aware that Zubaydah has any allergies o insects, and vou have not
informed us of any cther fa that would cause areasonable ;:crmn in that same situation to
believe that an unknowy inwuwoula causc him severe physical pain nr death. Thus, we
conclude that the placement of the insect in the confinement box with Zubavdah would not
constitute & predicate act.

Sleep deprivation d90 clearly does not involve g threat of imminent death. Although it
produces physical discomfort, it cannot be said to constitute a threat of severe physical pain or
suffering from the perspective of & reasonable persoll in Zubaydah’s position. Nor could sleep
deprivation constitute aprocedure calculated to disrupt profouandly the senses, so long as sleep
deprivation (as you have informed us is your intent) is used for limited periads, before
haliucinations or other profound disruptions of the senses would occur. To be sure, sleep
deprivation may reduce the subject’s ability to think on his feet Indeed, you indicate that thisis
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the intended result. His mere reduced ability to evade your guestions and resist answering ¢oes
not, however, rise to the ley *ﬂi of disruption required by the swiute. Aswe explained above, 2
disruption within the meaning of the Statute is an extreme one, sebstantially interfering with an
individual’s cognitive abilities, for example, inducing hallucinations, or driving him to engage in
ancharacteristic self-destructive behavior. See infru 13; Section f 40A Memorandum at 11,
Therefore, the Hmited use of sle deprlvatlon does nat constituie one of the required predicat

We find that the use of the waterboard congtitutes a threat of imminent death. As you
have explained the waterboard procedure 1o us, it creates in the subject the uncontrotiable
physiological sensation that the subject is drowning, Although the procedure will be monitored
by personnel with medical training and extensive SERE school rxm iznce with this procedure
who will dlsure the Subj ect's mental and physica safety, the subject iz not aware of any of these
S}m‘au iong. From the vantage point of any reasonable person mamgm’nﬁ this procedure in such

umstances, he would feel as if he is drowning a very moment of the procedure due to the
uncontrollable physiclogical sensation he iSexperiencing. Thus, this procedure cannot be
\-*iev;g‘d as t00 uncertain 1o sauisfy h* imminence requirement. Accordingly, it constifuies a
the predicate act requireient under the statute.

1

hreat of imminent death and

P

Although the waterboard constitutes athreat of imminent daath, prolonged mental harm
must nonethel ess result to wome the statutory prohibition on infliction of severe mental pain or
suffering. See Section 23404 Memozandum at 7. We have previously cencluded that prolonged
mental hann is mental harm of some lasting duration, e.g., menial harm tasting months Or years.
See fa. Prolonged mental harm is not simply the stress experienced in, for example, an
inferrogation by state police. See fd. Based on your research inio the use of these methods at the
SERE school and consultation with others with expertise in the ficid of pswin ology and
interrogation, you do not anticipate that any pralonged mental harm would result from the use of
waterboard. Indeed, you have advised us that the relief is almost immediate when the cloth is
removed from the nose and mowth, In the absence of prolonged menta! harim, no severe mentzl
pain or suffering wonld have heen inflicted, and the use of these procedures would not constinnts
muuz within the memling of the Statute.

When these acts are considered as acourse of conduct, we are unsure whether thess acts

may constitute a threat of severe p }wsxcd, pain or suffering. You have cmd to us thet you
’z ve not determined either the order or the precise timing for implementing these procedures. It

is conceivable that thesc procedur& could be usad in acourse of escal 3{11‘1:‘1’ onduct, moving
incrementa Iy and rapidly from least physically intrusive, e.g., facial hold, to the most physical
conlact, e.g., walling or the waterboard. Aswe underdand it, based on his weatment so far,
Zu :‘a}dam has come to expect thet no physical haml will be done w him. By using these
technigues in increasing intensity and in rapid succession, the goal would be to dislodge this
expectation. Based OD the facts you have provided to us, we cannot say definitively that the
entire course of conduct weuld cause a reasonable person to believe that he is being threatened
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severe pain O sufferine within the meaning of se Um‘ﬁ” . On the other hand. however.
under certain circumstances—for example, rapid escalation iz e use of these rucim*qms
culmmaing I the w aterfioard (wiich we acknowle dge constitutes a threat 0f 1111rnmem death)
accompanied by verbd. or other gscsunm that p"x}f:!{:al violence will follow—might cause a
reasonable PErSON 10 believe that they are faced with such a threat. Without more information,
we are uncertain whether the course of conduct would canstitute a predicate act under Section
234002}

Even ifrhe course of conduct were thought to pese a threat of physical pain or suffering,
it would neverthcless--on the facts before us-not congtitute a violation of Section 2340A. Not
only must the course of conduct be apredicate act, but aso those who use the procedure must
actually cause prolonged mental harm. Based on the information that vou have provided to us,
indicaling that no evidence exists that this course of conduct produces any prolonged menteal
harm, we condude that a course of conduet using these procedures and culminating in the
waterboard would not vic:siat ection 2340A.

Snecific [utent. To violate the statute, an individua must have the specific intent to
inflict severe pain or suffering. Because specific intent is 2z element of the offense, the absence
of speeific intent negates the charge of forture. As we previoudy opined, to have the required
tpwﬁ intent, an individual must expressly intend to cause such severe pain or suffering. See

Section 23404 Memorandum at 3 cting Carter v, Unired Smc 5, 330 U.8. 255, 267 (2000). We
ave further found that if & defendant acts with the good faith bellef that his actions will not
cause such SUffering, he has ot acted with specific intent. See id. at 4 citing South Arl. Lmrd
FPrrshp, of Tenn. v, Reise, 218 F.3¢ 518, 531 (4th Cir. 2(02). 4 ¢ fsm 1t acts in good faith
M 1 e has an honest belief that his actions will not zcsuh int severe pain or suffering. See la.
citing Cheekv. United Stazes, 498 1LS. 192, 202 (1991). Although an honest belief need not be
a‘:omble such abelief is easier 1o eem‘ﬂ}s}\ Where therex & reaspnable basis for it. See id ai 5.
(JOOG faith may be established by, among other things, the reliance on the advice of expdls See
id at 8.

Based on the infoilllation you have provided us, we believe that those carrying out these
procedures would not have the specific intent to inflict severe physical pain or uffering. The
objective of these techniques is not to czuse severe physical pain, First, the constant presence (if
personnel with medical training wha have the authority w step the imﬁrm,qaticm should it appear
it is medically necessary indivates that it is nol your inient w0 cause severe phyvsical pain. The
T (mnel on site have extensive experience with these specific tbciwimzu as they are llsed in
- school training. Second, you have infonned us that vou are waking steps to ensure that
Zubaydali's injury is niot worsened or his recovery im _x;d-vd by the use of these techniques.

Third, as you have described themn to us, the proposed technigues involving physical
conlact between the interrogator and Zubaydah actually contain precautions to prevent any
seripus physical harm to Zubavdah. In "waling," a rolled hood or towel will be used to prevent
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whiplash and he will be permitted w rebound from the flexible wall o 1 c’uce the likelihood of

inj’iry. Similarly, in the "facial hold,” the fingertips will be kept well away from the his eyes to

ensure that there is no injury to them The purpose of that facial hold is notinjtre him but to

L<: the head immobile. Additionally, while the Stress positions and wall standing win

undoubtedly result in physical :zzsco'nfart by tiring the muscles, it is obvious that these positions
ot infended 10 produce the kind of extreme pain required by the statute.

Furﬂlwmqlr no <rcu

11t 10 cause severe mental pain or suffering appears to be
1ve the specific intent to
order to have the specific intent o inflict severe mental pain or
. See Sectlon 2340A f{c‘zmrf dum at 8. Prolonged miental harm is substantial mental
sustal ned duration, ¢.g., harm lzsting months or even years after the acts were inflicted
upon the prisoner. As we indicated above, a good faith belief can negate this element.
Accordingly, ifan individual conducting the interrogation has a gacd faith belief that the
procedures he will apply, separately or together, would not resuit in prolonged mental harm, that
individual lacks the requisite speeific intent. This conclusion conceming specific intent is further
‘m stered by the due diligence that has been conducted concerning the effects of these

vterrogation procedures.

S We exp !mnui in cur recent opinion, an individual niust |
-t

Themental hedth experts that vou have consulted have indicated that the psychological
im.pact of a course of conduct must bz assessed with referenceto the subject’s psychological
history and curent mental health status. The healthier the individual, the less likely that the use
of anyy one pmcedure or set of procedures as acourse of conduct will result in prolonged mental
harm. A comprehensive psychological profile of Zubaydah hes been craated. In creating this
pro u& your p rsonrcl drew ow direct inferviews, Zubaydah's digries, observation of Zubayd.ah

Tl ress reports.

As we indicated above, you have informed us that your pronosed nterrogation metho
have been used and continue to be used in SERE training, Itis our understanding that these
technigues are not used one by cne in isolation, but as afull course of condust  resemble area
interrogation. Thus: the information derived from SERE training bears both upon the inlpact of
the use of the individual techs IGL%ﬁ“ and upon their use as & course of conduet. youl have found
that the use of these methods tagether or separately, including the use of the waterboard, has not
resulted in any negative long-term mental health conseguences. The continued use of these

methods without metttal health vonsequences to the trainees indicates that it is kighly improbable
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that such consequences waould result hiere, Because you have conducted the due diligence to
determine that these procedures, cither alone or in combination, do not produce prolonged meital
*mm‘. we believe that vou do not meet the specific intent requirement necessary to violate

ection 2340A.

You lrave also informed us that you have reéviewed ﬂ]e rﬂ[evan:; iiterature on the subject,
and consulted with cutside psychologists. Your review of ihe liferature uncovered no empirical
data on the use of thase pracedures, with the exception Of : § eep deprivation for which no long-
termy health consequences resulted. The outside psychologists with whom vou consulted

indicated were unaware Of any cases where long-term probiems have sccurred as a result of these

tachiiques.

As descrihed zbave, it appears you have conducted an extensive inquiry to ascertain what
impact, ifany, these procedures individually and as a course of conduct would have on
Zubaydah. You have consultzé with interrogation experts, including those with substantial
SERE School experience, consulied with outside psycholagists, completed a psychological
assessment and reviewed the relevant literature on this topic. Based on this inquiry, you beligve
that the use of the procedures, including the waterboard, and as z coyrse of conduct would not

zsuit in prolonged mentd harm. Reliance on thjs information about Zubaydah and about the

ffect Gfthe use of these techniques more generaHy demonstrates the presence of agood fzith
’ eiief that no prolonged mental harm will result from using these methods in the interrogation of
Zubaydah. Moreover, we think that this represents not only an honest belief but alse a
reasonable belief based on the information-that you have supplied to us. Thus, we believe that
the specific intent to inflict prolonged mental is not present, and consequently, there is no
specific intent to inflict severe mental mm or suffering. Accordingly, we conclude that on the
facts in this case the use of these methods separately or a course of conduct would not violate
ection 2340A.

Based on the foregoing, and based on the facts that vou have provided, we conclude that
il:¢ interrogation procedures that *\«'nu propose would not violate Section 2340A. Wewish to
emphasize that this is cur best reading of the law: however, you should be aware that there are no
cases construing this statute; just as there have been no prosecutions brovght under it,

Please Tet us know if we can he of further assistance.

Ay S AL L
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U.S. Department of Justice

Office ofLegal Counsd

Office of the Frincipsl Deputy AssistantAlfomey General Pashingtan, D.C. 20530

May 10.2005
MEMORANDUM FOR JOBN A, RIZZO
', SENIOR DEPUTY GENERAL COUNSEL, CENTRAL INTELLIGENCE AGENCY

Re ApplicatiQnoJ18 U8 C. §8 234023404 to BssaitiBectiinues
That May Be Used in the Biiterrogation ojaHigh Value al Qaeda Deétainee

You have asked US to address whether certain specified interrogation teclniques designed
to be used on ahigh vaue d Qaeda detaines in the War'on Terror comply with the federd
prohibition on torture, codified at 18 U.SC. §§ 2340-2340A. Our anaysis of this question is
controlled by this Office srecently published opinion jaterpreting the anti~torfure Satute. See
Memoratidum for Yames B. Comey, Deputy Attomey Genersl, from Danidl Levin, Acting
Assistant Aftorney General, Office of Legal Counsel, Re: Legal Standards Appllcable Under 18
U.SC. §82340-23404 (Dec. 30. 2004) (“2004 Legal Standards Oplnloll"), available af
www.usdoj.gov. (We provided acopy of that opinion to you at the time it was issued.) Much of
the analysis from our 2004 Legal Standerds Opinion isreproduced below; dl of it is
incorporated by reference herein. Because you have asked us to address the application of -
sections 2340-2340A to specific interrogation techniques, the present metmorandum necessarily
.Includes additiona discussion Of the applicable legd standards and their gpplication to particudar
facts. We dress, howev ., that the lega standards we gpply in this memorandum are fully
consistent with the interpretation of the statute set forih in our 2004 Legal Standards Opinion
and semstitie-our authoritative view of the legd standards applicable under sections 2340~
2340A. Our task isto explicate those tandardsin order to assist you in complying with the law.

A paramount recognition emphasized in Qur 2004 Legal Standards Opinion meritsreo .
emphasis & the outset and guides Our analysis: Torture isabiorrent botli to American law and
values and to international norms. Theuniversal repUdiation of torfure is refiected not onty in
our criming) law, seg, eg., 18 U.SC. §§ 2340-23404, but dso ininternational agreements;' in

| See, e.ge United Nations Convention 4 gaitist Torfure and Qther Cruel, Inhuman or Degrading Tréatment
or Punishment, Dec. 10, 1584, 8. Treaty Doc. No. 10920, 14635 UN.T.S. 85 (eatercd into-fores for U.S. Nov. 20,




FROM SITE 16 00J (TUEYMAY 10 2006 17:46/5T. 17:4S/NO. 6160428715 P 4

TOP 33@3? = 'Ozwé”

centuries of Anglo-American law, see; 0., John H. Langbein, Torture andthe Law o/Proof
Europe and £ngland in the Ancien Regime (1971) CTorture andthe Law of Proo!,), and in the
{ongstanding policy. of the United States, repeatedly and receatly reaffirmed by the President.?
Conggtent wiih these:nonns, the President has directed uneguivocally that the United Statesis
not to engage in torfuré.?

The task ofinterptetinglUid applying sections 2340-23404 is complicated by the lack of
precision inthe statutory terms and thelack of relevant case law. T defining thefederd crime of
torture, Congress required that adefendant “specifically intend[] to inflict severe physical or
mental pain or suffering,” and Congress azmowly defined "severe mental pain or suffering” to

. medn “the profonged mental harm caused by" enumerated predicate acts, including "the threst of
“imminent death” and “procedures caleulated to disrupt profoundly the senses or personality.” 18
U.S.C. § 2340 (emphases sdded). These statutory requirentents are consistent with U.S,
obligations under the United Nations Convention Againgt Torture, the treaty thet obligatesthe
United States to ensure that torfure is atritme under U.S. |aw and that is implemented by sections
2340-2340A. The requiréments in sections 2340-23404 closely track the understandings and
reservations réquired by the Senate when it gave its agvice aad consent to ratification ofthe
Convention Against Tosture, They reflect aclear intent by Congress to limit the scope of the
prohibition on terfure under U.S. law. However, many of the key terms used in the statuto (for
example, “severe,” “prolonged,” "SUffering") are imprecise and necessarily bring adegree of
uncertainty to addressing tliereach of sestions 2340-2340A. Moreover, relevant judicia
decisions in thisarea provide only limifeg guidance This imprecison and lack of judicial
guidance, coupled with the Presdent's clear directive that the United States does not condone or
engage intoriure, counsel great carein applying the statuté ta specific conduct. We have
,atempted to exercize such care throughout this memorandum.

With these condderations in mind, we tum to.the particular question before us: whether
certain specified interrogation techniques may be used by the Centrd fntelligenoc Agency
("CIA") on 2high value al Qaeda detainee conisistent with the federd statutory prohibition an

1994} {"Convention & pgsiftst Torture” or “CAT™); Inlemational Covenant oz Civil and Political "B.lghts Dec, 16,
1966, 2r. 7,999 UN.T.S. 171

* See, 2.g., Statement on United Nations hltermuonal Diay-in Support of Victims of Torture, 40 Weekly
. Compabeesroc 1167 (July 5, 2004) (“Breedorts from loriure is an Lialienable hyss right ... "), Statermenton
. United Nations Iniemational Da,v in Suppert of Vietims of Torture, 38 Weekly Coinp. Pres. Troc, 824 (Lne30,
2003) (“Torture anywheie IS an affront 10 kuman dignity everywhere."); se¢ afso Letrer of Tronsmlitol from
Presidenl Rona/dReagan la Ihe Siote (ay 20, 1988) i Message from the President olthe United States
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torture, 18 U.SC. §82340-2340A° For the reasons discussed below, and based onthe
representation, we have reccived from you (or officials OfyOUf Agency) about the particuler
technigues in question,the cisesmstances in which they are suthorized for use, and the phiysical
and psychological assessments made of the detaineeto beinterrogated,; we conclude that the
separate atithorized USe Of sach of the specific techniques a issue, sUbjeci to the limitations and
safeguards described herein, would not violate sections 2340-2340A.° Our conclusior is
straightforward with respect to al but two of thetechniques discussed herein. Asdiscussed
below, use of deep deprivation s an enhaniced technique and use of the watesboand involve
more subgtantial questions, with he waterboard presailting the most substantial question.

We base our conclusions on the statutory languageenacted by Congress in sections 2340~
2348A. Wedo not rdy on any censideration of the Presdent's zuthority as Commander inChizf
under the Canstitution, any application of the principle of congtitutiond avoidance (or any

conclusion about condtitutiondl issues), or any arguments based on possible defenses of
- “necessity” or elf-defense!

Ve have previoosly advised you that the use by the CIA of the techniques of imterrogation discassed
heteln s consistent wifh the Constifutlon and applicable statutes and treaties. In the present memol1Uldum, you have
asked Usto addeess only the requirements of|g U.SC. §§ 2340-2340A. Nothing tn this memorandum or in our
prior advice to thie CIA should be read to suggest that the use of thess lechndques would conform to the requirements
of the Uniform Code of Military Juslice that governs members Of i Anned Forees ot to Uhited States abUgalions
under the Getieva Convenlionsin circumsiances where thoss Conventions would apply. We do not addressthe
passible application of 2rticle 16-of the CAT, nOr do we address any question relaling (0 condifions of confinenient
or detention, as distinct from the Intervogation of detairiees, Westress that our advice on the application of setions
2340.2340A does not represent the pelicy views of the Departiment Of Justice concerning interrogation practicss,
Finally, we notethat section 6057(a) of HR. 126% (100th Cong. 1é( Sess.), ifitbecomes-daw, would forbid
expending or obligating funds made avaiiédble by that bill “(o subject any pesson fa the custody or under the physical
conleol of theUnited States to torture,” butbecause the biUwould define “torture™ t0 have “thic meaning given thal
temin section 2340(]) of title 18, Umtcd States Code,” 86057<bX ) the prevision (to the extent it night apply
here a dl) would merely reafftrm the presxléling prulubmons ot forture iNsections 2340-23404.

¢ Thepresent inemorandur addressss only the sepists use Of each individual techelquo, not the combined
use OF technigues as part of'an Integrated Fegimen ofinterrogation. You have informed us that most of ti,e CIA'S
avthorized techrifques aredesigned {0 be used with partieular detaines ia an interrelated or combined faainer 25
“part of an overall interrogation program, and You have provided uswith a descriplion Of 2 fypical scenario for the

LT A e

ClAseombineduss-of tostiniques: Sée Background-Paper-onGid s Cambined s ofinterrogation Teckniques oo .

(Dec 30,2004) (“Backgriind Poper™). ARl sssessment Of whether (hetsse of interrogation ieduuques is
consistent with sections 2340-2340A should tzke into account (he potential combined effects of using multiple
teshniques ona given delainee, either simultancously or sequcralm[ly withina short timie. Wewill address ina
scparale nemorandum whetiler the combined use of cotdin fectiniques, as réfiected in the Bnd(ground’ Paper, is
consistent with the fegal requirements of sections 2340-23404;

1 Inprepariag thepreseat memoranduni, we have reviewed and carefully considered the report prepared by

the ef A Inspecior Genoml, Counterferrorism Defenlfo se o Kotivities (Seplember 2001-Cctober
2003), Nn. 2003.7123-IG(May 7, 2004} (“IG Report! Varjous aspects Of the /G Report-dre
addressed below.

Top sCRer) (G
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In asking us to consider certain specific techniques to be used inthe interrogation of &
particular d Qaeda operative. you have provided background information common to the use of
al of the techniques. You have advised that these techniques would be used only on an
individua who is determined to bea"High Vaue Detaineg" defined as. -

adetaines Who, until time of captare, we havereason to beieve: (1) is.¢ senior
member of a-Qal'da or an d-Qai'da asociated terrorist group (Jemiah
Islamiyyah, EqyptianIslamic lihad, al-Zargawi Group, €tc.); (2) has knowledge
of imiminent terrorst threats against the USA, Itsmilitary forces, its citizens and
organizations, or its dlies; or that has/had direct Involvement in planning and
préparing tarrorist actions againgt the USA or its allies, orassisiingthe af~Qai'da
leadership in planning and preparing such terrorist actions, and (3) if released,
condtitutes aclear and continuing threet to the USA or its dlies.

Acting Assstant Attorney Generd, Office of Legd Counsd, from
sistant Generd Counsd, CIA, a3 (Jan. 4, 2008) (Varzary «[ERaaF=").
For convenience, below we will generally refer to such individuals Smply as detainees

You have dso explained that, prior tointerrogation, ¢ach defaines is evauated by -
medi¢al and psychologica professionds from the CIA's OfficeofMedica Services (“*OMSE”) to

ensure thet heis not likely to suffer any severe physical or mental pain or suffering as aresult of
interrogation.

[T]echnique-specific advanted goprova is required for all "enhanced" measuses

and is'conditiond on os=site medicd and psychologicd personne confirming

from direct detainee examination that the enhanced teclmique(s) is not expected to

produce "severe physical ormerital pain or Uffering.” As apractical.matter, tfie

detainee's physical cendition miust be such that these interventions will not have'

lasting effect, and his psychological state streng enough that no severe

psychologica harm will result,

B iy
OMSGuiddineson Medlcal andPsychoI oglcal SJpport t0 Detainee Rendition, Jaterrogation
andDelenfion a 9 (Dec. 2004) ("OMSGuidelines™} (footnote omitted). New detainees are d0
e sUbjectdo-a-peneralintake cxaminationwhich-ncludes“a thorough-tnitiskmediocal assessment————
.. with acomplete, documented history and physica addressing in depth any chronic or

previousmedicaproblem.s. This assessment should especidly dlenato: cardio-vascular,
puimonary, neurologica and musculoskeletal findings.. . . Vitd signs and weight shoUld be
recorded; and blood work drawn.. ,." lg. a& 6. In addition, “subsequent medical rechecks
during the interrogation period stiould be performed on aregular basis” Id. Asan additiond
precaution, and to ensure the objectivity of their medica and psychological assessments, OMS
personne do not participate in administering interrogation techniques, their function isto
monitor interrogations and the hedth of the detzinzs.

rop st IR o
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The detainee is then interviewed by trained and-certified interrogators to determine
whether he is ectively attempting to withhold or distort informétion. 1fs<, the on-scene .
interrogation team develops an interrogation plan, whick may include only those téchnigues for
which there is no medical or psychologica contraindication. You haveinrormed us that the
initid OMS assessments have ruled out the Use of some—ir all-—of the interrogation techniques
as'to certain detaness.. If the plan cdls for the use ofany of the interrogatioll techniques
discussed herein, it is submitted to CIA Headquarters, which must review the plan and gpprove
the use orany of these interrogation techniques beforethey may beapplied. See George J.
Tene DlrectorofCentraU ntetll nce. ' atio S opducted Pursuant 10the
N ) - PamtLits B - 2 2003)

in errogd on i eme . fi mt e jrector DCI Counterterrorist
Center, with the concurrérice of the C}uef, CrCLega Group, is required for the use orany
. enhianced interrogation techniques. 1d. W understand that, asto the detainee here, this written
approval has been given for each ofthetechniques we discuss, except the waterboard.

We understand that, when gpproved, interrogation techniques are generally used in an
escaaing fashion, with milder techniques used firs. Use ofthetechniques is not continuous.
Rathier, onc or more techniques may be applied-—during Or between interrogation sessions—
tased on thejudgment of theiuterrogators sud other team members and subject always to the
monltorlng of the on-scene medicel and psychological personnel Use of the techniques maybe
¢ontinued ifthe detainee is stifl believed to have and to be withholding actionable intdlligence. .
The use ofthese technigues may not be continued for more than 3¢ dayswithoutadditional

. gpprova from CrAHeadquarters. See generally [nferrogarlon Gidelines at 1-2 {deseribing
.approval procedures required for use of enhanced interrogation techniques). Moreover, even
within that 30-day period, any further use of these interrogation techniques is discontinued Ifthe
detdinee isjudged to be consstently providing acsurate intligence or if he is no longer helieved
to have actionable intelligence. This memorandum addresses the use orihese teehniques during .
110 more than one 30-day period. We do not address whether the use of these techniques beyond
the initial 30-day period would violate the statute.

.Medicd and psychologicad personnd are oa-scene throughout (and, as detailed below,
physically present or otherwise observing during the gpplication of many techniques; including
al techniques involving physical contact with detainess), and "[d)aily physigal and
psychological evauations are coftiuéd throughout the period of [enhanced interrogation
tecHERUETUSE” |G Repory st 30 n.385; seé a0 Georgel. Tenet, Director of Centrd Intelligence,
Guidelines on Coirfinenient Conditionsfor CIA Dellliness, at 1 (Jan. 28, 2003) (“Confinernment

—Guidelines) ("Medicd and asa 10 fate,. S cholo ied personnel shall be physically present
at, or reasonably available to, each Detention Facility. Medicd personne sa ¢ ec e
physical condition of edch detaineé a intervals gopropriate to the circumstances and shall keep
gopropriate records.”); 1G Report & 28-29.% In addition, "[i]o each interrogation session in .
which an Enhanced Technique is employed, a contemporaneous recotd shall be created setting
forth the¢ nature and duration of each such technique employed.” Interrogation Guidelines @ 3.

« In addition to monitoring theapplication and effects of eahanced interrogation techaigues, OMS
personned are instructed more generally fo ensure that "[gdeqoate medical care shall beprOVided e ditainecs, even
Ihose undergoing eahunced interrogation.” OMSGuidelines & 10.

gpéRN
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At.any time, anyon-scene personnel ¢including the medical Qr psychelogical personnd, the chief
of base, substmtlve experts, secarity officers, and ottier interrogators} can intervenc to sopthe
use of any technique if it appears'that thetechnique is-befng used improperly, and on-scene
medical personnd ez intervenei f the detainee has developed a condition making theuse ofthe

“technique unsafe, More generdly, medical personnel watch for Sgns of physical distress or
mental harm so significant as possibly to amount to the "severe physical or mental pain or
suffering” that is prohibited by sections 2340-2340A. As the OMSGridelines explan,
"[m]edicaf officers must remain cognizant at dl times of theit obligation to prevent 'severe
physical or meDtat pain or suffering.”” OMSGuidelines a( 10. Additiondl redtrictions On certain
techniques are described below.

These techniqueshave dl been imported from military Survival, Evasion, Resistancs,

Bscape ("SERE") training, where they have béen used foryears on U.S. military personnel,
dthough with some sgnlflcant differencas deseribed below: See fGReport a 13-14. AlthOUgll
we refer to the SERE experience below, we note at the outset an important limitation on reliance
on that experienee. Individuals undergoing SERE training are obvioudy in avery different
Situation from detaineesundergoing Interrogation; SERE trainees krow it is part of a traning
‘progesm, not ared-lifeinterrogation regima, they presumably know it will last only ashort time,
and they presumably have assurances thet they will not be significantty harmed by the training,

B.

You have deszribed the specific techriques at issue as follows:?

? 'The deseriptions 0f these (sohiques are sel ot in anemiv of documents includin,
gidelines; Itterrogations Guidelines; Confinemeént Guidelines; Background Paper, Leller fro.
Acting Assistant Allorney General, Oifice:
ter from Johiy A, Rizzo, Aclng General Couns:sl ClA to
Avg. 2, 2004) ('%ﬂgwl ZRizzo Lettery; Letterfrom

. ’ Auomty General, OLe
ergl Counss, CIA,
ller"); Letter from
(ant Altomey General, Ole
; ; epeiate General Counsel, CIA,
tQ Dan chm Actmg Asswtan omey Gfmcrat OLC (O, 10 S0y X (a=aber - trer), Sevéraiof
the 1&chnlquies are deseribed and distussed in an earlier memorandum 1o you See Mernorandum for Joha Rize,
Aging General Counsel Central Intelligence Agency,from sy S Byber, AssistantAffnmey General, Office of
Legal Counsel, Re: faterrogation ofal Qaeda Operafive (Aug. 1,2002) linterrogar/an AMermorandum™) (TS}, We
have separately reanalyzed alf techaigues in the present mémarandum, and we wil note below where aspects of
pariicular techiiques differ fronmi (hidse addressed in the Interrogailon Memomna‘um 18 oFder 1o gvold diy
totdfusion in this extremely sensilive and important areg, thediszussions or the statute in the 2004 Legal Standards
Opinion g this memorandum supsrsede that I the Interrogotion Memorendunt, however, this memdrmadum
confinms the conclusion of Jnderrogation Memoréndum that thie Usesf thesetestinigues on aparticslar high value &
Qacda delainee, sobject to the imdtations imposed herein, would not viclate sections 2340-23404. Insome cases
additional facts St forth below hive been provided t0 US in communicatiosis with CIA persoriniel, The CIA hes
reviewed this memorandurand confiemed the acouracy Oflliedescriptions and timitagions. Cur analysis assumes
- adherence 10 theie deseriplions and Hmitations.

o secie RN < OF O
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1. Dietary manipiilation. - Tlis technique involves thesubdlitution of commercial liquid
meal replacements for normal food, presenting detainees with & bland, vnappetizing, but
mutritionally complete diet. You hive informed us that the CIA believes dietary M _ ullidn
makes other techmicues, such as deep deprivatfon, more effective. See August 25 _

-Letter a 4. Detainees on digtary manipulation are permitted as much water asthey want. In
general, minimur daily fluid and nutritional requirements are estimated using thefollowing
formula

*  Huid requirement: 3§ ml/kg/day. This may be increased depending on. ambient
temperature, bodly temperature, and level of activity. Medical officers must monitor
fluid intake, and athough defainees are alowed as Inuch water asthey want,
monitoring of urifie output may be necessary in the unlikely event that the officers:
suspect that the detginee ISbecoming dehydrated. o

of900 kcanay +10 kcaLfkg/day I‘hxs quantity is multlplled by 1 2for asedentay
adtivity level or 1.4for.a moderaté activity levd. Regardiess of thisformula, the
recommended minimum calorie intake is 1500 keal/day, and in no event is the
detainee stowed to réceive lessthan 1000 keddday."  Caories are provided using
commercid liquid diets (such as Ensure Plus), which dso supply other essential
nutrients and make for nutritionaly complete meds.”

Medical officersare required to ensure adequate fluid and nutritiond intake, and frequent.
inedicamonitodng takes place while any detzisies is undergoing dietary manipulation. All
detartees are weighed weekly, and in the unlikely event that a defainee were to lose morethan 10
percent pfhis body weight, therestricted diet would be discontinued. -

2. Nudity. Thistechniqueis used to cause. psychologica discomfort, particularly ifa
defainee, for cultural or other réasons, is epecialy modest. When the technique is employed,
clothing can be provided as an {nstant reward for cooperation. During and between interrogation
sessions, adetainee may bekept nude. provided thiat smblent temperaturesand the'heaith otthe
detainee pesmit. ‘For this technique to be employed, ambient temperature must beat least 68°F.2
No sexual abuse or threats of sexual.abise dre permitted. Although each deténtion cell has full-
ti me%rpse,d,cxmmt video monitoring, the défainee is notintentionally exposed to other defainess
or unduly exposed to the defention’ facility #taff Wenderstand thafinrel Togators "are traisied to

B E IS

Ty iy G eaorerepmienent 0l noisrieCiA presemly s 10 fonxte detminess.

' While detainess subject to dietary manipulation are obvioudy sitvated differently from individuals who
\'olu'hlan'!y enigage in comitiertial welglit-loss progrifiis, we hoté Uit sidely availsble commereial weight-loss
programs in the United States employ diets of 1600 kealiday for sustzined periods of weeks orjonger without
fequiring medical supervision. Whilewe do nol equate coouneldial weight doss programs and this inlerrogation
fechrique, the fact hat these calorielevelsaze used in the weight-loss programs, in our view, isinstruclive in
evaluating themedical safei} of the inlérrogation féchrigue.

2 You have & atitis very uniikely that nugity would be employed at ambient temperatures
below 75°F. See Ocrober 12 slfer3i]. For piiposes oFour nnaiyss, however, we will assume st
ambient temipératures nizy be as low a5 65T,

Torj,sﬁﬁm-m R
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al innuendo or any acts of implicit or explicit sexudl degradation.” October 12
elrer & 2. Nevertheless, interrogators can exploit the detainee’s fear of being seen

. Inaddition, female officers involved in the interrogetion process may see the detainees

naked and for purposes of our analysis, we Wi!! assume that detainees subjected to nudity as &
- interrogation technique are aware that they may be séen naked by females

-3. AttentiOn grasp. Thistechnique condsts of grasping the individua with both hiznds,
one hand on each side oftne collaropmmg, in acontroled and quick motion. Intliesame
motion as the grasp, theindividud is drawn toward the interrogator.

4. Walling. This technique involves the use-of = flexible, false wall. The individual is
placed with his heds touching the flexibile walt. Themie«'mgamr pulls the individual forwerd
and then quickly and fismly pushes theindividud intothewall. Ttis the individual’s shoulder
blades that kit thewalf. During this motion, the liead aid neck-are supported with z rolled hood
or towd that provides aC-csllar effect to hdp prevent Whiplash. To reducefurther therisk of
injury, the individua is afiowed to rebound from the flexible wal. You have infonned us that
the false wall is alse constructed to create aoud noise when theindividual hits it in order to
increase the shook or surprise of'the technique. We understind that walling may bewsed when
the detaineeis unceoperative or unresponsive to questions from interrogators..- Depending on the
extent of the detainee's lack of cooperation; he may bewailzd one time dUring an interrogation
session (one impact with the wall) or many Hmes (perhaps 20 or 30 times) conseoutwely We
understand that this technigue isnot des:gned to, and does not, cause severe pain, even when
used repestedly as you heve described; Rather, it isdesigned to wear down the detalnee and to
shock or surprise the detainee and alter his expectations about thetreatment he belidves he wilt

* regeive. |n particular, wespeciftcally understand that the, repetitive use of thewalling technique
is intended. to contribute to the shock and drama of the experience, to dispd a detainee's
expectations that interrogators Will not useincreasing levels of force, and to wear down his
resstance. It is not intended to—and based on experience you have informed us that it does
not~—inflict any injury or cause severepain, Medica and psychological Personne are physicaly
presdl)tor otherwise ebserving whenever this techniqueis applied (as they HEWIth ay .
interrogation technigue inVOlving physical contact With the detanee).

5. Facial #old. Thistechniqueis uséd to hold the head immobile during interrogation.
Qe open pam isplaced on eithier Sdeof theindividual's face. The fingertips are kept welt
away from the individua's eyes.

. Factal slap Sr insult slap, With (Fis techriove, the intercdgator-slaps the individual’s
face with fingers slightly spread, The hand makes conisct with the areadirectly betwedl| the tip

— ef—ihe—mdwré&a%—&ehm-a%a—beﬁem eftheeorresponding-carlobe. Tha Hferropatorthus — o
“invades™ the individua s“personal pace” Weunderstand that the goal of thefacid dap is not
toinflict physica pain that is severe or lagting. Instead; the.purpese of thefzeisl slap is:to induce
shock, surprise, or humiliation. Medicd and bwchologicd personnef are physicaly present or
otherwise observing whenever thisiechnigue js gpplied.

7. Abdominal slap. In this technique,the interrogattor strikes the abdomen of the
detainee with the back of his open hand. Theinterrogator musthave no rings or other jewelry on
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his hand. The interrogator is positioned directly in front of the detainee; gerierally.no more than
18 inches from the detaines. With his fingers held tightly together and fillly extended; and with
hispalm toward the interrogator's ¢wm body, using hiselbow as afixed pivot paint, the
inferrogator 98ps the detainee in the detaineg'ssbdomen. The interrogator may not use afig,
and the slap must be delivered abovethe navel and below the sternum. This technique isvsed to
condition adetainee to pay atention to the interrogator's questions and to dislodge sxpestations
that the detainee will not betouched. ¥t is not interded to—and based on experience you have
informed us thet it does not-infliet any injury or cause any significant pain. Medica and
psyi:_hegl ogica personnel are physicaly present or otherwise obsarving whenever this technique is
applied. :

. 8. Cramped conyinement. This technigue involves plécing the individual in.aconfined
gpace, the dimensions of whick restrict the ifidividual’s movement. Theconfined space is
usually dark. Theduration of confinement varies based upon the size of the container, Forthe
largerconlined space, the individual can sandyp or Sit down; the smsller space is large enough
for the subjectto sit down. Confinement in the larger space may last no morethan 8 hisurs ata
time for no morethan 18 hours & day; for the smaller space, confinement may last-iio morethan
twa hours. Limitsottthe duration of cramped confinemeiit are based on considerations of the
detainee’s sSzeand weight,. how he respendsto the technicue, and cortinwing consultetion

- between the interrogators and OMS officers.” :

9. Wall standing. Thistechnigue isused only to induce temporary musde fatigue. The
individus! stands about four to five feet from awal, with his feet spread approximately to
shoulder width. EHis arms are stretched out in front of him, with .his fingers resting on the wall
'anc]ic supporting his budy weight. Theindividud is not permitted to move or reposition his hands
orfedt. '

10. Sresspositions. There are three stress pogtionsthat may beused. You have
informed us that these positions.are riot designed to produce the pain associated with contorticns
or twisting of thebody. Rether, likewall standing, t&eyare desgned toproducethephysical
discomfort associated with temporary musele fatigue. Thethreestress positions are (1} Stting on
the floor with legs extended straight out in frant and ams raised above the head, (2) kreeling on
the floor while leaning back at-g 45 degree angle, and(3) leaning agatast awal generaly about

- three feet away from the detaineg'sfeet, with only the detainee's head touching the wall, while
his Wrists are handcuffdd in front ofliiro or Behing hts back, and wlifle an interrogator stands
next to him to preventinjury ifheloseshisbalance, Aswith wal standing, we understand thet

these pGgi(iong are usd Onlv to inducemmmmm&_

. 1J Water dousing. Cold water is paured on the detainee either.frorna container or from
ahose without a nozzle: Thistechnique is intended to wesken the detaines’s resistance and
persuade him to cooperate with interrogators, The water poured on the detainee must be poteble,

Y InJnferrogation Memoraridim, we glso addressed (he use of harmless inseets placed in aconfinement
box and concluded that it did notvioldeths statite. We understand that—fur reasons unrelated t0 any concers that
- it might violate the statute—the CIA. never used that technigue and has retoved itfrom theilst of authorized
interrogation (echniques; accordingly, we do not address it agam here.

TO;SE{RET ’
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and the interrogators must ensure that water does not enter the detaineg's nose, mouth, or eyes.
A mediical officer must observe and monitor the detaineethroughout application of this
teehnique, including for signs ofhypotherria. Ambi enttemperaturos must refagin above 64°P.
Ifthe detainee is lying on the floor, his head isto remain vertical, and aponcho, mat, or other
materid must be placed between him and Ihefloorl o minimize theloss of body heet. At the
conclusion of the Water dousing session, the detainee must be, moved to aheated room if
_necessary to permiit hisbody femperature to returii to nonnal Inasafe mannet. To ensurean
adequate margin of safety, the maximum period of time thet & detainee may be permitted to
remain wet has been Set & two-thicds the lime at which, based on extensive medical literature
-and experience, hypothermia could be expected to develop in hedthy individuas who are
submerged in water of the same temperature. For example, in employing this teclinigue:

 For water temperarure of 41°F, tot.d duration of exposure may not exceed 20 minutes
without drying and rewarming.

» For water temperarure of 50°F, totd dursticn of exposure may not excegd 40 minutes
without drying and rewvarming.

o Forwater temperature of 59°P, totd duration of exposure may not exceed 60 minutes
without drying and rewarming.

The minimunm permissible temperature of the water used in water dousing is 41°F,
though you have informed us that in practice the water teniperature is generally not below S0°F,
since tap water ratberthan refrigerated water is generally used, We understand that aversion of
water dousing routinely used in SERE training is much fiiote extreme in‘that it involves complete
immersion of the i.ndividud in cold water (where water temperatures may be below 40°F) 246 is
usualy performed outdoors where ambient air temperatuses raay be as low as 10°F. Thus, the
~ SERE training verson involves afar greater impact on body temperature; SERE fraining also
“involves a situation where the water may enter the trainee's nose and mouth.’

You.have A0 deseribed avariation of water dousing involving much smaller quantities
of water; this variation is known as "flicking." Flicking of water is achieved by the interrogator
weiting his fmgers and then flicking them & the detainee, propelling droplets st the detainee.
Flicking ofwater is done "in an effort to create adistracting effect, to avgake tartle, to
trritate, to instill humiliation: o to cause temporary insult.” October 2 tter at 2
Themestersed inthe Wicking” variation of-water dousng dso mustbe.
water and ambient ar. temperature ranges for weter dousing described .above. Although weter
may be flicked into the defainee’s face with this viariation, the flicking of water atall times is

“doneTn such amanner asto avold the jnfalation of INGESIOR O Waer By the detaince. SEe 1

' See October 72 B 1ror & 2-3. Compasison Of the time limits for water dousing with thoss used
in SERE training iSsomewhat difficult 4s Weunderstand that the SERE training time limits arebased on the zmbient
Alr fomperature rather than Water temperlure,

T0? SpefEn
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12. Sleep deprivation (more than 48 howrs). This technique subjects adetaineeto an
extended period without sleep. You have infoimed usthat the primary purpose oftms technicue
isto weaken the sUbject an:d wear down his resstance.

The primary method of deep deprivation involves the Use ofshaclding to keep the
detainee awake. In this method, the detainge is standing and is handeuffed, and the handcuffsare
attached by alength of ¢hain to the calling. The detainee's hands are shackled in front of his

- bodly, so thatthe detainee has approximately a tWo- to three-foot diameter of movement. The
detainee's feet are shackiad o & bolt in-the floor. Due careis taken to ensure that the shackles

-are neither too lgase nor too tight for physical safely. We understand from discussions with
OMS that the shackling does not result inaniy sgnificant physica pain for the subject. The -
detaineg's hands are gencrally between theleve of his heart and- hischin. In somie cases, the .
detainee shands.may & raised sbove thelevel of his-head, but only for 2 period of up to two
hours. All ofthe detainegsweight is borne by histegs and feet during starniding deep
deprivation. Yoir have informed \IS that the-detainee is not alowed to harg: from'or 'support his

~ body weight with the shackles. Rsther, we understand thet the shackles are only used as a

passive means to'keepthc detaines Sanding and thus to prevent him fromfaling asieep; should
the detainee begin to faU adegp, he will lose his balance and sveaken, either because of the
sensation of losing his balanpe or because oithe restraining tenson of the shackles. The use of
this passive means for kecplng the detainee awvake avoids the need for using meansthat would
require interaction with the detalnee and might pose adanger of physical harm.

We understand from you that no detainee subjected to this technique by the CIA has

~ suffered any harsm or injury, either by faling down and forcing the handeuffs to bear his welght
or in any other way. You have assured ustbat detainees are continuously monitored by closed-

-~ dircuit television, so thet if adetainee were unable-to stand, hewould immediately be removed

from the standing position and would not be permitted to daﬁgle by his wrists. We understand
that standing steep deprivation may cause edema, or sweliing, in the lower extremities because it

- forces detainees to stand for an extended period of titne. OMS has advised us thet this condition

- is not painful, and that the.condition disappears quickly once the detainee is permitted to lie
down, Medicd personne carefully monitor any detainee being subjested to standing deep
deprivation for indications ofedcma or other physical or psychological conditions. The OMS
GUiddtnesinclude extensive discussion on medical monitoring ofdctainees being subjected to
shackling and Sleep deprivation, and they include specific instructions for medical personnd to
reqwg_gliamatwe not- standing positions or to take other actions, indluding ordering the
cessation of sleep deprivation, in order 10 rélieve O Avoid Serious edema or other significant
medica conditions. See OMS Guidelines 2t 14-16.

rnlieu of standing sleep deprivation, adeizinee may instead be seated on and shackled to
- -a-small-stosl. - The-sloel-supperis the detaincs’s weighty butds-tee-small.fo permit the subjectta. .
baance himsdlf sufficient!y to be able to go to sleep. QOn rare oceasions, adetainee may also be
restrained in ahorizontal position when néeessary to endble recovery from edemawithout
interrupting tive course of deep deprivation, 15 We understand that these aternative restraints,

¥ Specifically, you hayeinformed vs Uil ON thees occasions early inthe progeam, the interrogation tear
and'the attendant euedicat officers identified the potential for unacoeplable edema inthe Jower limbs of detainees

rop spete/ I o5 R

+1




FROM S1TE 15 00J CTUEIMAY 10 2005 17:47/5T. 17:45/N0,. 6160428715 ¢ 14

TOP /se'cg}rr fvopofe

although uncomfortable, are not signifieantly painful, according to the experience and
professional judgment of OMS and offier personnel.

We uniderstand that a detaines undergoing sieep deprivation is generdly fed by hand by
‘CIA personnel so that he need not beunshackled; however, “(iJf progress is made during
interrogation, the interrogators may unsheckle the detain.eeand let him feed himsdf as gpositive
incentive," October /7 B8 ¥ ctter at 4. 1fthe detaineeis clothed, he wears an adult dizper
under his pants, Detainees subject to Seep deprivation who are also subjest to nudity as a
separate interrogation technique will a times be nude and wearing 2 digper. 1f the detaines is
wearing adiaper, it ischecked regularly and changed as nessssary. The use of the digper is for
sanitary and health purposes of thedetainee; it isnot used for the purpase of humiliating the
detainee, and it isnot considered to bean intenogation techinique. The detalnes's skin condition
“is monitored, and diapers are changed as needed S0 that the detsinee does not remain in & soiled
diaper, You have informed us thet to daté no detsinee has experienced any kin problems
resulting from use of diapers, |

The maxirum allowable duration for deep deprivation autharized bythe CIA is 180
hours, after which the detaines must be permitted to deep without interruption for at least eight
hours. You have infortned US that to date, more than adozen detainees have been subjecisd to
deep deprivation of more than 48 hours, and thrae detsiness have been subjested to deep
deprivation of moiethan 96 hours; the longest period of {ime for which any detainee has been
deprived of degp by the CIA is 180 hours. Under the CIA's guideines, desp deprivation cauld

" beresumed after aperiod of ¢ight hours Of uninterrupted deep, but onlyjfOM S personitel

, Specificaly determined that there are no medigal or psychologica contral ndications based on the
detainee's condition &t that time.  As discussedbelow, however, in this memorandum we will
evaluae only One gpplication of up to 180 hoursof Seep deprivation.

undergoing standing slecp deprivation, and in ordér to prmit (¢ lisbs 10 recover without fnapalring interrogation
qui e subjects underwenthigg deprvation. ‘Fax for Steven G Bradbury, Principal Deputy
Assitan General, OLC, fron ssistant General Counsel, CTA, & Z(Apr. 2z, Z005)
(FApril 22 ™). [N horzoatal ¢ datalnes is placed prone on the.floor.on top of 8 Lhick
towsl or blanket (a precaution designed to preven! reduction Of bady {emparature through divect chntact with the cell
floar), Thedetainee's hands-re manacled together and the arms placed in an outsteetched posifion—<¢ither exteaded
beyoltEstie figid or extended 1o ¢ithek side of-the body—and anchored fo @[arpointon the floor in such 8 manner
that the arms cannot be bent or Used for batance OF comafioit. Al (ke same time, tileankles are shackled togetiier and
the legs A€ extended in a siraight Line with (he body and also anchiored 1o afar point on fi e floor in sich 2 manaes
s et therlegs cammot e bentorused forbalance orcomfort—d—Youhave spesifically-intormed-usthatthe-manacles — — — —
and shackles are anchored without additional stress ON 8Ny of the arm O Jeg joints that might fores Uie lfmbs beyond
rafurl exlension orereals tensinn on any jolpl Jd ition is sufficiently uncomforisble to delainces to_
deprive them Of unbroken steep, While alowing their lower limbsto vecver from the effects-of standing $lecp
deprivation.. We undersiand that dl standand precaytions and procedures fOr shaekling are observed for both Fands
and feet Whilein this positior. 1d. YOU have informied us that horizon(al siecp deprivation has been used until flte
detairies's affecied {imbs have demonsimied sufficient recovery 10 neburm 1o sittihg OF standing sleep deprivation
mode, 8 wanranted Dy (s requirements of the inlerrogation team, and subject 10 adetermination by the medicd
officer that there is 0o contraindication {0 cssuming other deep degrivation Modes. 74,

"% We expresstio view On whether any furthier use Of siegp deprivation following at80-hour application of
the techniquie anid 8 halllSof slecp would viclate sections 2340+23404. '
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You haveinformed.us that detainees are closdy monitored by the interrogation team at -
all times (either directly orby ¢losed-circuit video camera) while being subjected to deep
deprivation, and that these personnel will intervene and thetechinique will be discontinued if

‘there are medical or psychological contraindications. Furtharmore, aswith afl interrogation

~ techniques used by the CIA, sleep deprivation will not beused on any detaine¢ i fthe prior
medical and psychological asseaament reveals any contraindications.

13. The “waterbéard.” In this techniglle, the detaineeis lying on & gumey that is
inclined a an angle Of ! Ofo |15dégrees tO the horizontal, with the detainee on his back and his
head toward the lower end of the gimey. A cloth iSplaced éver the detainee's face, and cold
water is poured on the cloth from aheight of gpproximately 6 t0 18 inches.. Thewét coth ereatés
abarrier through which it is difficiit—or in Some cases not possible—to bresthe. A single
"application” of water may not last for morethan 40 seconds, with theduration of an
appllcetl on" measured from the moment when water—of whatever quantity—is first poured
: e cloth until the moment the cloth is removed from the .subJect's face, See Auguss J9
: Leffer & 1. When thetime Bmit is reached, the pounng ofwater 1z Immediately
dxsconnnued and the cloth is removed. We understand that if the detainée mekes sn effort to
'defeat the tedmique (eg" by twisting his head to the side and breathing out of the comer of his
mouth), the interrogator may cup his hands around the detaines’s nose and mouth to dyq the
runoff, in'whichzase it would nat be possible for the detaines t0 breathe during the application
rofthewater. Inaddition, you haveinfonned mthat the technique may beapplied in amanner to
defest efforts by the detainee to hold hisbreatf by, for example, beginniag anapplication of
water asthe detaineeis exhaling. Either inthe norma gpplication, or where countermeasures are
- used, we understand thet water may enter-and may accurulate | n-the detaineg's mouth zad
nasa cavity, preventing him from breething,” In addition, you have indicated that the detainee
asa countermeasure may swallow watér, possibly in significant quasntities. For that reason,
based on advice of medica personnd, the CIA requires that sdline solution be used insteed of
plain water to reduce the possibility of hyponatretnia (Le, reduced concentration of sodiumin
the blood) if the detainee drinks the water.

We ullderstand that the effect of the waterboard is to induce a sensation of drowning,
This sensation is based on & deeply roated physiologica response, Thus, the detainee
expériences this sensation even ifheis aware that hels not actualy drowriitg., Weare informed
- thutpdasedon extensive expericrice, the process is not physically painful, but that it usually does
cause fear and panic, The waterboard has been used many thousands of times in SERE training
provided to American military personnel, though in that context it |s usudly limited to oneor
"Twd applicauons of no mare tharr46-setotids e e

it

ula |||0$apphcanons Of msicchmque, including 25 it iSused in SERE training, if appears thal the
individual undergoing thetechnlque is nol in fact completely prevented from breathing, bulhisairflow isrestrteted
by the wet cloth, Credting aseasation of drowning, Sz¢ JG Reporr Al (“Abrflow is restricted . . ,and thetechnique
prodhices the seasation Of drowning N suffocation.”). For puspases OF OUI anatysis, NOWeVr, e will sssuroe that

t&eﬁl individual is Unableto dreathe dUNNG the entire period O any application of watﬁf during the waterboard
mique,

¥ The Inspector Genersl was critical of the reliance ONthe SERE experieade with the waterboard in fight
of these and oitice differences in theapplication of e techrique, Wedisouss the Inspector Generpt's crilicisms

Brioroen
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You have egplained that thewaterboard techaique is used only if: (I) the CIA has
credible intelligencethat & terrorist attack is imminent; (2) there are " substantial and credible
indicators the SUbject has actionableinteligence thet ¢ar prevent, disrupt or delay this attack”;
and (3) other isiterrogation methods havefaled or are unlikely to yield actionable intelligence in
timeto prevent the attack. See Attaclunentto Augusf 2 Rizzo Leiter. You have dso informed us
that the waterboard may be approved for use with agiven detainee only during, & mos, one
single 30-day period, and that during that period, the waterboard technique may be used on no
more than five days We further understand that in- any 24-hour period, interrogators may use no

- faore than two “sessions™ of the waterboard on asubject-with a*session” defined to mean the
time that the detainee is Srgpped to the waterboard-and that no sesson may last more than two
hours. Moreover, during any session, the number of individua applications ofwaterlasting 10
seconds or longer may not excesd SX. As noted above, the maximum ferigth of any goplication
ofwater is 40 seconds (you have informed us that this maximum has rarely been reached).
F.inally, the total cumulativetime of z ns of whatever length in a %4-hour periOd may

. Not exeéed 12 minutes. See Auguss 198 etterat 1-2. We understand that these .
limitations have been established with extensive input from OMS, based on experience to'date
with thistechaigte and OMSs prefessional judgment that use of the waterboard ona hedthy

individua subject to these limitations would be "medically acoeptable” See OMSGuidelines a
18-19.

During the use of the waterboard, aphyscian and apsychologist ere present at dl times.
The detainee is monitored to ensure thet he does not develop respiratory distress. | the detainee
is not breathing freely afier the cloth is removed from his facehe is immediately mioved toa
vertical position in order to clear thesvater from bis mouth, nose, and pasopharynx. Thegurney
used for administering this techaique is specialy designed so that this can beaccomplished very
quickly if necessary.. Your medica personnel have explained thet theuse of the waterboard does
pose & gmdl risk of cartain potentidly significant medical problems and tbet certain measures are
taken to avoid or address such problems. Pirst, adetaineeniight vomit and then aspirate the
emess To reducethis risk, ary detainee On whom this technique wili be used is first placed on a
liquid diet. Second, the detainee might aspirate some of the water, and theresulting water. in the
lungs might lead to pneumonia. To lllitigatethisrisk, apotable satine solution is used in the
Jprocedure. Third, it is conceivable (though, weundesstand from OMS, highly unlikely) that a
detainee could suffer spasms of thelarynx that would prevent him from breathing even wiiea the -
apphigationofwater isstopped and the detajpee iS returned to an upright position. In the event of
such spasms, aqualified physician would immediately intervenetoaddress the problem, and, i
necessary, the mtewenl ng physuan Would pen‘orm atracheotomy Although therisk of such
; : nth-hos-fisverocourred in thowiands-ofdnstances of SERE
tra ning), we are mformed that the necessary emergency medicd equipment is aways present-

although not visible {0 the-detainee—-during sny-application-of-the waterboard. See generally.id
a 17-20."

further below, Mateover, 5 noted abave, the.very different situations Of detainess undergoing interrogation and
military personnel undergoing training counsels against undue reliagce on theexperiéncs in SERR traning. That
experience i3 nevectheless of some valite jni evaluating the fechnigue:

1% OMS identified other potential risks:
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We understand that i many years of usl on thousands of participants in SERE training, .
tliewatcrboard technigue (althbdgh used in a substantially more limited way) has not resulted in
any cases of serious physical pain or prolonged mental ham. In addition, weunderstand that the
. waterboard has been used by the CIA on three "gh level &l Qaedadctainees, two of whom were
subjected to the technique numerous tites, and according to OMS, none of thesethiree .
individuals has shown any evidence of physica pain or suffering or ments! fiarm in themore
than 25 months sincethe fechnique WaSused o them. As noted, we understand that OMS has
been involved in imposing strict limits on the u eofthewaterboard, limits that, when combined
with careful monitoring, in their professionat ju gmentshould preveat physical pain or suffering
or mental harm to adetainet. In addition, weu derstand that any detaineeis closely monitored
by medical and pwchologicd personnel whene er the waterboard is applied, and that thereare
additional reporting requirements beyond the n. nua repor%g requirements in place when other
interrogation teshniques are used. See OMSGufdellnes a

F -

Asnoted, dl of the interrogation technighes described above are subject to numerous

© redrictions, miany -based oninput fom OMS, Our advicein this memorandum is based on our

understanding that there will be carefii adherend to dl of these guidelines, redtrictions, and

" safeguards, and that therg will be ongoing mom  ringand reporting by theteam, including OMS
medical and psychological persorinel, as well as prompt intervention by & team member, as
necessary, to prevent physical distress or mental harm S0 significant as possibly to amount to the
“severe physica or mentd pain or suffering”  tis prohibited by sections 2340-2340A. Our
adviceis aso based 00 our understanding that interrogators who vl use these techniques are
adequetely trained to understand thet the authon  d use of the techniques is not designed or
intended to cause severe physical or mental pain or suffering, and also to understand and respect
the medica judgment of OMS and the impertan role that OMS personnel play in the program.

. You asked for our advice concerning thepe interrog
their useonaspecxﬁc; high vaued Qaeda detair €0 named

jques in conneetion with
Youinformed usthatthe

In eur [imited experience, extensive sustzmg’d of the waterboard can infroduce new risks.
Most sanoasiy, for reasons of physical fatigue 0 psychelogical resignation, the subject may
sinply give up, dlowing excessive filling of the . ysand loss of constiovsness. An
argspansive subfict should be righted f kIr, and the interrogatorshould deliver asub-
xyphoid thrusi to expel the water, |fthis falls 6 festore normal bredthing, spgressive medical
infervention isrequited. Any subject who hiasregchedthis de . Of compromiss isnot
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eda’splansto launch &n attack within the United -
| i2d extensive connections to various d Qaeda |
leaders, membars of the Talibad and the 3l-Zarqawl network, and had arranged meetings
between an associate and § o __Aug
Letter at 2.3. You advised us th d and psychological assessments ; :
completed by aClA pliysician and psychiologist, and that based on this examination, the
“physlclan concluded edically stable-and has no medical contraindications to
interrogation, including the use of interronati .ques” addressed in this memorandum.”
Medical and Psychologieal Assessn ached 10 August 2 Rizzo Leiter & |."
The psychological assessment found was dlert and oriented gnd neentration and
attention were gopropriate” |d dZ. The psychologist further foundEE :
processes were clear and logical; there was o evidence Of athought dlsorder delusons or -
hallucinationd], and tihere werenot significant siens of depression, anmty or other imefital
disturbance:’ 1d. The psychologist ewhiutal :
defendve,” and "opined'that there was no. evidence that the use of the appr .
methodS would causé sriy severe or prolonged psychological disturbancs iii. &z Our
conclusions depend on these assessments. Beforeusing thetechiniques.on other detainees, the
CIA would need to ensure, ineach case, that dl medica snd psychologicd assessments indicate
that the detainee is fit to undergo the use of the interrogation technigques.

Section 2340A providesthat ,,[wJhoever outsde the United States commits or atempts to
commit torture shall be fined under thistitle or imprisoned not morethan 20 years, or both, and
if degth results to any. person from cordiset prohibited by this subsection, shall be punished by
death or imprisoned for any tenn of years or for life™; Section 2340(1) defines "torture’ as“zn

. ® You have advised us that the waterbeard fias notboen i o understand that there may have
-been medical reasons against-using that technique in his case: OF cousse, ouradvice assumes that the waterboard .
could be used only in the absence of medical wntrmndxcahons

st - TThemedical examication reporied Zas obese, and that hereported & “5-6 year history of non:
exertienal chest pressures, which are indermittent, agy

lishes acoympanied by nausea and depressionang
7 Medical and Psyehtologicel Assessmient g 1, atached to August.2 Rizzo Letter. B

et never consuited physician-forthis problens™and was-“unable-orunwitiinge-be-more-spectiic about
the frequency or intensity of theaforementoned symptoms.” 1d. Healso reported suffering “long-term medica and
mental. problems? froim a mater vehicle aceident “many years ago,” and stated that he took medication as 3 vesul( of
that accident until tenyears ago. Id. He stafed that hewas not curzently iaking any medlcanon ‘He also reported
seeing s phygqani"cr b%em (hat caused himn to urinate frequently and complained of gloothache. Jd.
Themedical examinstio owed arash on his cheS and shovlders and that “his post.and chest were clear,
[and} fiis heart sounds were naemal With N0 mingmurs-orgallops™ 1d, The physician opined il Ukely has
some seflux esophagitis and mild chieck foliiculits, but doubtfed) that hehas any coronary patholngy Id.-

T Section 23404 provides in Sll;

(8) Ofénse ~~Whoever outside the United Stales commits or attempts to commil lorjure shall
befined.under this title Or imprisoned N0t MOre than 20 yaars, OF both, and if death resul(s (o any
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act committed by aperson acting under color of Jaw specifically intended to inflict severe
physical or mental painor suffering (other thian pain or suffering incidental to lawful sanctions)

upon ariother person within fifs custedy or physical eontrol™®

Congress enacted sections 2340-2340A to carey out the obligations of the United States
under the CAT. SeeH.R. Conf. Rep. No. 103482, a 229 (1994). The CAT, among other
things, requires the United States, as astateparty, fo-ensure that acts oftorture, dongwith
attempts and complicity to commit Such acts, are crimes under U.S. Jaw, See CAT ats. 2, 45.
Sections 2340-2340A satisfy that requitement with respect to acts committed outside the United
States,¥ Conduct constituting “torture’ within the United Sates dready was-and remains-
prohibited by various other federd and state criminal statistes:

person from conduct prohibited by |his subsection, shall be purished by death ot imprisoned for
any term of years o for ife.

(b) Torisdiction.—There isjurisdiction over the activity prolibited in subssction (3) if-
(1) the alleged offender isanational of the Uniled States; or

, (2)the alleged offender is present In (he United States, irrespective of the nationdtity of
tbevictim or alieged offender.

(¢) Congpiracy.~<A persor who consplres to commit an offense wmider this seetion shall be
subject to Ui sanse penalties (other than the penally of death) as the peralties preseribed for the
offense, the commission of whiel was the cbject of the conspiracy,

I8 USC. 8§2340A,
? Bestion 2340 providesin full:
As used in this chaptef—

(1) “torture” means an act commitied by a person actng under color oflaw specifically
intended to inflict sovers physical or mental pain or sufering (other Gzan pain or suffering
incidental to lawfu! sanctions) upan anotlier person within his custpdy or physical control;

(2) “severe mental patn or suffering’ mesns the prolonged meatal harm caused by or resulting

from- .
_ {A) theinteationsl infliction or threatened infliction of Severe physicat pain or fuffering;
TS (B) the ddruinistration OF application, OF (hrealened administrtion Or applicalion, of
rmnd -altering substances or other procedures calculated to disropt profoundly thescuses or
the peesonality;

{Crthethreatofimmisgert-death; or—————— i — — — — — —
(0) thettireat that another person ill isarainestly be subjecied to desth, severephysical,
pain or suffering, o e adminisiration of application of mind-akering substances or other
proceduores caleulated to distupt profoundly the sanses or persenality; and
(3) “United Stales™ means the several States ofilie United States, the Distriet of Columbia,
and Ute commonveeal ths, territories, and posseisions of the United States,

1&U.SC. §2340 (as amended by Pub. L. No. 108-375; 118 Siat. 18t1 (2004».

** Congress limited the teritorial reach of the federal torture statute by providing that the prohibition applies
only to conduct ecsurring “stitside the Uniled States,™ 18 U.SC. §23404(p), which is currently defined in the .
slatute to mean outdde™the several States of the United States, the District of Columbia, and the conunonwealths,
territories, and possessions of the-United States” /d.8 2340(3) (as amended by Pub. L. No, 108375, 118 Stat. 1811
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The CAT defines “torture” 5o asto require the inféntiona! inflistion of "severe pain or
suffering, whether physical or mental.” Article 1(1) of the CAT provides:

‘Forthe purposes of this Convention, thetenn “torture” means any act by which
severe pain or suffering, whether physica or mentd, is inteationally inflicted on a
pérson for such purposes as obtaining from him or athird person infomiationor a
‘confession, purishing him for an act heor athird person, has comimitied oris
suspedted of Having commiltted; or intimidating or ceercing him or  third person,
or forany reason based. on discrimination of ary kind, when such painor
suffering is inflicted by or atthe ingti getl on of or with the consent or acquiescence
ofa publlc officid or other person acting inan official capacity, It does not

include pein or suffering arising only from, inherent in or incidental to Tawfui
sanctions,

The Sdlate included the following understanding!n its resolution of advice and consent
, to retification of the CAT;

The United States understands that, in order to condtitute torture, an act must be
spetifically intended to inflict severe physica or mentd pain or suffering and thet
mental pain or suffering refers to prolonged mentd harm caused by or resuiting
from (1) the intentionat infliction. or threatened infliction of severe physica pain

© or suffering; (2) the administration or application, or threatened administration or
application, of mind altering substances or other procedures caloulated to disrupt
profoundly the senses or the personelity; (3) the threat of innminent death; or
(4) the threat that another .personwill imminently be subjected to:death, severe
physica pain or suffering, or theadminldrat.ion or goplication of mind altering
substances or other procedures caleulated to disrupt profoundly the senses or
persondity,

- S, Exec. Rep. Mo, 101-30, a 36 (1990). Tiiis untlerstandingwas deposited with theU,S,
instrument of ratification, see 1830 U.N,T,S. 320-(Oat. 21, 1994), and thus defines the scope of

© United States obligationsunder the treaty, See Relewmrice of Seriate Ratification History to
Treaty ll/terpretation, 11 Op. O.L.C. 28, 32-33 {1987). The¢riminal probibitionagalng torture

that Congress codified in 18 U.S.C. 88 2340-234%  gencrally tracks the CAT's definition of
torture, subject to theU.S. understanding.

™
L g [

Under the-language-adopted-by-Congress in sections 2340-23404, to constitute “orfure,’
conduct must be "specifically intended to inflict severe physica or menta pain or sufferlng," In
the discussion that follows, wewil} separately consider each of the principal components of this
key phrase: (1) the meaning Of "severe"; (2) the meaning of "severe physical pain or suffering’;

(2004)), Youhave advised us that the OA'Suse o the t¢chniqu¢s addressed in this memorandum would eeeur
“outside the United States as defined in sections 2340-2340A.
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(3) the meaning of “severe mentd paiﬁ or suffenng”; gnd (4) the meaning of "specificaly
intended." ‘

(1) The meaning of "severe. "

Because the statute does not define"severe," "we construe [the} term in accordance with
itsordinary or natural meaning,” FDIC v. Meyer, 510 U.S. 411, 476 (1994). The common
understanding of the term "torture” end the context in which the statutewas enacted 4lse inform
our andysis. Dictionaries define “severe’ (often conjoined with “pain™}) to mean "extremely
violent Orintense: severe pain.” American Heritage Dictionary afthe English Lariguage 1653
(3d ed. 1992); seealso XV Oxford Engfish Dictionary 101 {2d ed. 1989) (“Of pain, uffering,
loss, or thelike: Grievous, extrerne’ and "Of circumstances . .. : Hard to sustain or endure”).
The common undesstanding of “torture” further supports thematutory concept that the pain or
suffering must besevete. See Black’s Law Diclionary 1528 (8th ed. 2004) (defining “torture” as
“[t}heé infliction of inrerise pain to the body or mind to punish, to extract aconfession or
information, or to obtain sadidtic pleasure") (emphasis added); Webster's Third New
Intenmtionali)ictianary ofthe English Language Unabridged 2414 (2002) (defining “torture” as
“the infliction of intense pain (as from burnirig, ¢rushing, wounding) to punish or coerce
someone”) (emphasis added); Oxford American Dicflonary and Language Guide 1064(1999)

- (defining “tosture™ as “the infliction of severe dodily pain, €. as apunishment o ameans of

persuasion”) (emphasis added). Thus, the use of tife word "severe” ill the tatutory profibition
_ontorture clearly denotes a sensation or coOdition that is extremein intensity and difficult to
-endure.

This interpretation is also congstent with. the higtorica understanding oftorturo, which
has gonerdly involved the use of procedures and devices designed to inflict intenseor extreme
pain. The devices and procedures higtoricaly used were generally intended to causeexireme
- pain while notkillingtheperson being questioned (or at least. not doing soouiclcly) so that
questioning could continue. T2eseriptions in Lord Hope's lecture, "Torture," University of
Essex/Clifford ChanceLecture at 7-8 (Jan. 28, 2004) (describing the “boot,” which involved
ClUshing of the victim's legs and feet; repeated pricking with long needles; and thumhscrews),
and inProfessor Langbein’s-book, Torfure and the Law Of Proof, cited supra p. 2, makethis
olear. AsProfessorLangbein summartized:
W'Ihe commone torturedevms-—-strappado Tack, (lmbscrews, legscrews-
worked upon the extremities of the body, ether by distending or compressing _
ihem. We may suppose thattiesemudss of toriure-were preferred-because-they——— - - —
were somewhat less likely to maim or kill than coercion directed to the trunk of
the tody, and becalise they would bequickly adjusted-to take accountofthe
victim's responses during the examination.
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Torture andthe Law of Proofat 15 (footnote omitted).”

The statute, moreover, was intendedio implement United States obligations under the
CAT ,which, as quoted above, defines "torture” as asts thet intentionalJyinflict "severe pain or
suffering.” CAT at. 1(1). Asthe Senate Foreign Refations Committee explained in its repor
recommending that the Senate consent to raification ofthe CAT:

The [CAT] seeks to define "torture”in ardatively fimited fashion, corresponding
. to tlle common understanding of torture as an extreme practicewhichis
universdly condemned. . ..

.. Theterm “torture,” in United States and internationa usage, is usualy
reserved for extrems, ddiberate and unusualy crud practices, for exarmple,
Sugtained systematic beeting, gpplication of electric currents to sengtive parts of
the body. and tying up or hanging in positions that cause éxtreme pan.

S. Bxet. Rep. No. i0I-30atl F14; SeealsoDavid B, Stewart, 11le torture Convention and the
- Reception of International Cririnal Leny Within Ihe United Sfaces, 15 Noval, Rev, 449, 455
(1991) ("By dressingthe extfeme nature of {orture, . , . [the] defmition Igftorturein the CAT]
describes arelatively limited set ofcircull 1stancesfikely to be illega! under mog, Ifnal all,
domedtic legd systems™).

Drawing distinctions among gradations of pain is obvioudy not an easy task, especially
given the lack of any precise, objective scientific criteriafor measuring pain.’® We are given
sottie ad in this task by judicid interpretations of the Torture Victims Protection Act ("TVPA”),
28.1.8.C, 81350 note(2000). The TVPA, dso enacted fo implement the CAT, provides acivil

.remedy to victims oftorture. TheTVPA defines “torture" to include:

any act, dirested against ad individual in the offender's custody or physical
control, by which severe pain or suffering (other then pain or suffering arising

¥ We cmphatically aenot saying thatonly such historical techniques——or sitilar ongs-—cail constivte
“torture" under sections 2340-2340A. But the historical undeistanding of torture i Sreleyant irt intespreting
Congmss § intent in prohibiting ihe criemie of “torture,” Cf Morissetfe v. United States, 342 U.S. 246, 263 (1952).

prses L A3espile exdensiye effos to develop objective eriterta for measuring pain, there isno clear, objective,
Consstentme.amremm As one publication exptams

Painiss complex, subjective, pereepfual phenomenon with s sumber of dimensjens—intensity,

quality, time cotiTss, 1mpacl, and HErEonal MEaiigs TElals wniguely experiomd Py eacirindividmb———— ~oommm—
anid, thus, can only b assessed indirectty, Pain is asubjective experience and {here isno way {e ‘
objectively-quarnfifi-it. Gonssquenty,.assessment of:a fatient’s pain depends.on the-patiend’s, ovart

communications, both verbal and behaviotal. Given pain’s complexity, ONE must assess not only its

somalie (sensory} compenent but dso patieats’ moods, attiudes, coping efforts, Tesources, Fesponses

offamily members, and theimpact of pain ONtheir liVes.

. Denmnis C. Tk, Assess the Person, NOr Just the Pain, Pain: Clinical Updates, Sept. 1993 (emphasis added), This
lagk of dlaity further complicates the effort 1o define“severs” pain or suffering.
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only fromorinherent in, or intidental to, lawful sanctions), whether physical or
mental, isintentionally inflicted on that individua for such purposes s obfaining
from that individual or athird person information or acenfession, punishing that
individual for an act thet individual or athird person: bas committed oris .
suspested of having conunitted, intimidating or coercing that individua or athird
person, or for any reason .Jbased on discrimination of eny Idnd . . ..

28 U.SC. §1350.note, §3(bXI)(emphases added). Theemphasized languageis Smilar to
seotion 2340's phrase "severe pbysca or mentd pain or suffering."® As the Court of Appeds
for the Digrict of ColumbiaCircuit has explained:

The severity requirement is ¢rucial to ensuring that the conduct proscribed by the
rCATJ and the TVPA is sufficiently extreme and outrageous to warrant the
universal eondemnation that the term “fortire™ both connotes and invokes. The

 drafters of the [CAT], as well astheReagan Administriltion that signed i, the
Bush Administration that submitted it to Congresa and the Senate that ulti mately
ratified it, therefore all sought to enisure that "only actSof a certain gravity shalf
be consdered to condtitutetorture.”

The critical issue isthe degres Of pain and suffering that the alleged
torturer intended to, 2utd actudly did, inflict upon the victint. The moreintense,
lasting, or heinous the agonY ,the more likety it s to be torture.

Price v. Socialist People s Libyan Arab Jamahiriy, 294 FJd 82, 92-93 (D.C, Clr. 2002)
(citationsomitied). The D.C. Circuit io Price concluded that acomplaint that atleged beetings at
thehands of police but that did not provide details concerning “the Severity of plaintiffs’ afleged
beatings,including their frequensy, duration, the parts ofthe body & which they were amed, and
the weapons used to carry themout,” did not suffice*to ensurethat [it] satifl.ied] the TVPA's

. Tigorousdefinition of torture." 77, & 93.

In Simpson v. Socialist Peaple’s Libyan Arab Jamahiriya, 326 F 3d 230(D.C. Cir. 2003),

"the D.C. Circuit again considered the types of actsthat coristitite torture under the TVPA

definition. The plaintit aleged, arnong other things; thet Libyan authorities had held her
incommunicado and threatened to Kill her If shetried to leave. See tel a 232, 234. The court
ackiTS¥iedged that “thvse alleged scts certaftily reflect a bent toward cruelty on the part of their
perpetrators” but, reveraing the didtrict court, went on to hold thet "they are not in themselves so
unusugily emel of sufficiently extremie.and outrageous aSt0 constitute totture within the masning..

(TUEIMAY 1O 2005 17:48/5T. $7:4S/N0.°6160429715 P 23

ofthe [TVPA]" Id. at 234, Casesin which .courts have found tortureillustrate the extreme

“nature of conduct that falls within, the. statbtory definition. See, e.g., Hilao V. Estate of Marcos,

103 F.3d- 789, 790-91, 795 (Sth elr. 1996) (collcluding that acourse of conduct that included,
among other things, severe beatings of plzintiff, repested threets of desth and eectric shock,
deep deprivation, extended shackling to 2 cot (3t times with a towel over his nose and mouth and
water poured down his nogtrils), seven months of confinement in a"suffocatingly hot” and

 Section 3B)2) ofthe TVPA défines “mental pain Or suffering” using substantally identical language to
section 234%(2)'s definition of “severe menal paih or'suffering.”
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cramped cel, and eight years of solitary or near-solitary confinement, condituted torfure),
Mehinovic v. Puckovie, 198 F. Supp. 2d 1322, 1332-40, 1345-46 (N.D, Ga, 2002)(concluding
that acourse of conduct thet included; -8mong other thlngs severe beatings to the genitals, head,
and- other patts of the body with metal pipes, brass knuckles, batons, s baseball bat, and various
other items; removal of teeth with pliers; kicking in the face and ribs; breaking of bones and ribs
and dislocation of fingers; cutting & figure into the victim's forehead; hanging the victim and
beating him; extreme limitations of food and water; and subjestion to games of “Russian
roulette;" condtituted torture); Daliberri V. Republic allraq, 146 F. Supp. 2d 19,2223 (D.D.C.
ZOOl) {entering default judgment against Iraq where plaintiffs aleged, among other things,
threats of "“physical torture, such &s cutting off .. fingers, pulling out ... fingernails" and
electric shacks 10 thetesticles); CidppiO v. Idamie Republic of Jran, J8 F. Supp. 2d 62, 64-66
(p.D.C. 1998) (concluding that 2 course of conduct that included frequent beetings, pistol
.whipping, threats ofimminent death, ¢lectric shocks, and attempts to force confessions by
playingRussian roulette and pulling the trigger a each denid, condtituted togture).

fl} THe meaning O] “severe physical pain or suffering.”

The statute provides aspesific definition of “severe-mentd pain or suffering,” sec 18
U.8.C.§ 2340(2), but does not define-the term "Severephysical pain or suffering,” The meening
of "severe physicd pain™ isrdatively sraghtforward; it denotes physical pan thet is extreme in
. intensity and difficult to endure. In‘our 2004 Legal Standards Opinion, we concluded that under
some circumstances, conduct intended ta inflict "severe physicaI suffering” may conditute
torture-even if it is not intended to infliet "severephyscd pain,” 1d at 10, That conclusior
follows. from thepJain language of sextions 2340-2340A. Theinclusion of the words "or
suffering” in the phrase "seVere physical pain or suffering” suggests that the statutory category of
physical torture is not limited to “severe physical pain.” See, €0, Duncar V. Walker, 533 US
167. 174 (2001) (explaining presumption against surplusage).

“Sevére physical suffering,” however, is difficult to define with precision. ' As we have
previoudy noted, the text oCthe statute andthe CAT, and their history, provide little concrete
guidance as to what Congressintended by the concept of "severe physicd suffering;” See 2004
Legal Srandards Opinion at 11. We interpretthe phrasein agtatutory context where Congress
expressiy diginguished “severe physcal painor suffering” from "severe mental pain or
SUffering." Consequently, we Believe it 4 reasonable inference that "physical suffering” was
intended by Congress to mezn something distinct from "mental pain or suffering.”* We
presume that where Congress uses different words in astatuie, tbose words areintended to have
diffesant moanings, Ses, e.g., Barnes.v, United States 199 FJd 386,389 (7th Cir. 1999)
(“D:fferent language in separate clausesin s statute indicates Congressintended distinct
meanin s’ . Moreover, ‘ven that Congress recisdy defined "mental pain or suffering” in

sections 23402340A, it is unlikely to have intende to underminié that careful definition by~

® Cormon dictionary defnitions of “physical” support reading “physical suffering” io mean something
different from mentat pain or suffering. See, e.g. American Heritage Dictionary Ofthe English Language a 1366
("Of or relating 10 Uie body as distinguished from the-mind of spirit”); Oford American Dictionary and Langvage
Guide at 748 ("of Or concerning the body (phyScal exercise; physicat educafion)™).
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including essentially mentd distress within the separaté category of “physical suffering.”

In our 2004 Legal Standards Opillion, we concluded, based on the understanding thet
“suffering” denotes Il “state” 01 “condition” that must be “enduréd” over time, that there s “an
.extended temporal element, or at feast aneement of persistence” to the concept of physicd
suffering Insections 2340-2340A. K1 a 12 & n.22.Condstent with this analysisin our 2004
Legal Standards Opinion, and inlight of standard dictionary definitions, we read the word
“suffering,”" whenusad in refeence to physica or bodily sensations, to mean astate or condition
of physical didress, misery, afflistion, or torment (uslaUy associated with physica pain) thet
persds for asgnificant period oftime. See; eg., Webgter's Third New International Dictionary
at 2284 (detintng "suffering” as“the.state or experience of onewho suffers: the endurance of or
submisson to afftiction, pan, losS'; “& pain endured or adistress, loss, orinjury incurred”);
.Random House Dictionary of the English Language 572, 1229, 1998 (2d ed. unabridged 1987)
(giving "distress," “misery,” and "torment" as synonyms of “suffering”). Physca distress or
discomfort that is merely trangitory and that decsnot persist over time does not ,conditute
“physical suffering’ within the meaning of the statute. Furthermore, in our 2004 Legal
Standards Opillion, We conclided that “severe physical suffering' for purposes of sections 2340-
2340A reduires " acehdition of sojeextended duration or persstence as well as intensity” and
“is reserved for physica distress that is ‘severs” considering its intensity and durstion or
‘persisterice; rather than merely mild or transtory.” 1l at 12.

Wetherefore believe that "severe physcd suffering” under the Statute means a Sate or
condition of physical distress, misery, dfliction, or torment, usudly invaiving physiod pain, that
isboth extreme in intensity and sgnificantly protracted in duration or perststentover time.
Accordingly, judging whether aparticular state or coadition may amount to “severe physical
suffering” requires aweighing of both its intengity and iis duration. The more painful or intense
is the physicd distressinvolved—i.es the clost it goproachesthe level of severe physica pan
Separately proscribed by the statute—he loss significant would be the efement of duration or

-persstence over time.  On the other hand; depending on the circuimstances, alevel of physica'

® Thiseonclision {5 reinforced by the expressions of concern 2t the time the Senate gave jts advice and
corisent to the CAT sbout thie potential for vagueness in including thie coacept of mental pain or sufforing asa
definjfiggal.element inany criniinal prohibition on tosture, See; eg., Convention Aginst Torlure: Hearing Before
the Seriate Comm On Foreign Refallons tOISt Corig. 8, [0(1990} (prepared Stat@ment of Abraham Somer, Legel
Adyiser, Depanmcnt of Stafe: “The Conention’s wordmg -is ot in: ol respects as precise as we believe
X M&gd@m&suc law, we

must pay farticular attcnu on 1o the meaning and interprétation ofltSprwmons, espacially concerning the standards
by Which the Convention wilf be spplicd as amatter oF U.S. law. ..« {Wle prepared acodified proposat which.
Ch e Uit deRnition O el pais End Sferiny ): id at'15- 16 {piepaied stattient B MK Richaid “The basic
problem with the Torture Conventibn—<ne hal jrermeates all OUrcgncems—is its impresise definldon of toriure,
cspccxaily 25 that term is applied to sctions which result solely in-mentad anguish. This definitional vagueness
makes i vary doubtful thal the United States can, consistent With Constitutinnal due process constratnts, fulfill its
obligation wider the Convention 10 adequately engrafi the definition of torture into the domicstic criniinal aw of the
United States.n); id. at 17 {prepared statement OfMark Richard: *Accordingly, the Tornwe Convention's vague
definition concerning the mentdl suffering aspst of torturecannot be resoived by reference to established principles
- of intemational iaw. In aneffort to overcome this unaceeptable element 6f vagueness inArtide | of the Cotvention,
we ha/eproposed an understanding which defines severe mental pain constituting torture with Sufficient specificity

to. .. meet Constitutional due process requirements.”).
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distress or discomfort that is facking in extreme intensity may not congtituteseveré physical
suffering” regardless of its duration-~i.e., evenif it lasts for avery long period of time. In
defining conduct proseribed by sections 2340-2340A, Congress established ahigh bar. ‘The
ultimate question iswhether the conduct "is sufficiently extreme and outrageousto warrant the
universal condemnation that the term “torture’ both cotinotes and invokes.”. See Pricev. Secialist
PeoplesLibyan Arab Jamahiriva, 294 F.3d a 92 (interpreting the TVPAY; f. Mehi/lovic .
Puckovic, 198 F. Supp.2d at 1332-40, 134546 (standard met under the TVPA by & course of
conduct thet included severebeatings to the genilds, head, and other parts of the body with metal -
pipes-and various other items, removal of teeth with pliers; Kicking in the face and ribs; bresking
of bones and ribs and didocation of fingers, cutting afigure into the victim's forehéad; hangitig

‘the victim and begting him; extreme limitations of food and water; and subjection to games of

“Russian roulette”),
{3) The measiing of “severe mental pain or suffering. ”
Section 2340 defines “severe mental pal) or suffering” to risan:

- the prelonged menta harm caused by or resulting from-

(A) theintentiond infliction or threatened infliction of severe
physicd pain or suffering;

(B) theadministration or application, or threatened
adminigration or application, of mind-atering substances or other
procedures calculated to disrupt profoundly the senses or the
persondity;

(C) the threat of imminent death; or

(D) thethreat that another person will imminently be SUbjected to
death, severe physicd pain or suffering, or the adminigtration or
gpplication of mind-atering substances onllher procedures calcutdted
to disrupt profoundly the senses orpersondity] ]

18U.S.C. §2340(2). Torture is defined under the Satuteto include an act pecificaly intended
to inmct severe mentd pain or suffering. Seeid. § 2340(1),

An important pr‘eiiminaxy question with' respect to this definitionis whether the satutory

- listofthefour "predicateacts” i Section 2340(2)XA)-(D) is exclusive. We have concluded that

Cozj_gggi interided the [ist of predicate actste be exclusive-that is, to satify the definition of
“severe mental pain or suffering” under the statiite, the prolonged mental ham must be callsed
by acts falling within one of the four statutory categories of predicate acts, 2004 Legal

Srardards Opinomrat 137 We renched this cotichrstonbased on theclerrianpuage-of the-siatote;— -

which provides adetailed definition that iilcludes four categories of predicate acts joined by the
digjunctive and does not tontain acatchiall provision or any other langusge suggesting that
additional acts might queify (for example, language such as "ind11ding" or “sueh aits as"). /d*

) * These fourgategorics of predicate acts“are membiers Of an “4ssociated proup OF sries,, justifying the
inference thatitems fot mebitioned were excluded by deliberate choics, not irizdvertence.” Batrihar? v, Pécbody
Coal Co., 531 U.S. 149, 168 (2003) (quoting Unlted States v. Yorn, 535U.S. 55, 65 (2002». Sée also, ¢.g.,
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Congress plainly considered very specific predicateacts, and this definition tracks the Senate's
understanding conoerning mental pain or suffering on which its advice and consent to ratification
ofthe CAT was conditioned. The conclusion that the list of predicate acts is exclusivels
congistent with boththetext Qfthe Senate'sunderstanding, and with the fact that the.
-undesstanding was required out of concern that the CAT'sdefinition af tarture would aot
otherwise meet the constitutional requirement for clarity in defining crimes. See 2004 Legat
Standards Oplnfon at 13, Adopting an-intérpretation ofthestatute that expends the listof _
predicate sots for "severe mentd pain or suffering™ would constitute an impermissiblerewting
onhestatuté and would introduce the very imprecision that prompted the Senate to require this
understanding as acondition orits advice and consent to ratification of the CAT'

Another question is whether the requirement of "prolonged mental harm" caused by or
resulting from one onhe enumerated predieateacts is-a separate requirement, or whether such
“prolonged mentd harm” is to'be presumed any time one of the predicate acts deeurs, Although
itis possible to read the Satute's seferénce to “fe prolonged mental harm caused by or resulting
from" the predicate acts.Screating a statutory presumption that each of the pn:dicate acts will.
aways cause prolonged mental harm, we concluded in Our 2004 Legal Standards Opinion that
that was not Congress’s intent, Sncethe Stautory definiitior of “sevese ments] pain or suffering”
was meant to track the understanding that the Senate required .8 & condition t& its advice and
consent to ratification of the CAT: '

in order to constitute torture, an act must bespecifically intended to inflict severe
physical or menta pain or suffering and that mental pain or suffering refers to
prolonged mental harm caused by or resuilting from (1) the intentional inffiction or
threatened infliction of severe physical pain-orsufiering; (2 the adminidration or
application, Or threatened administration or goplicetion, of mind atering
substances or other procedures calculated to disrupt profoundly the senses or the
persondity; (3) the threat of imminent deeth; or (4) the threat that another person
will imminently be subjected to death, severe physicd pain or suffering; or the
administration or application of mind atering substances or other procedures
galculated to disrupt profoundly the senses or personality.

S.Exec, Rep. No. 10130 a 36. As ve. previoudy stated, “[we do not b.elieve that smply by
addiny the Wword 'the' Before ‘profoned harin,' Confiress intended &"thaterial change in the
definition of menta pain or suffering as articulated in the Senate's undergtanding to the CAT."

—-~——2004-Legal-Standards- Gpinion-at-13-14—“FThe-definition-of torture-emanates.ditestly from. oo
article 10fthe [CAT]. Thedefinition for sseverementa painsrid suffering’ incorporates the
febove mentioneddunderstanding;™  8: Rep, No: 103-107,-a1-68-59.{1993} (emphasis.added).
This understanding, embodied in the statute; defines the obligation undertaken by the United
States. Given this understanding, the legiddive tistory, and the fact that section 2340(2) defines
“severe mentd pain or suffering” carefully in language very similar to the understanding, we
believe that Congress did not intend to create apresumptionshat any time one of the predicate

[’,ea'_!herman v, Tarrant County Nercotics Intelligenice & Coordination Unit, 507 U.S. 163, 168 (1993); 2A Norman
). Singer, Statufes and Statidory Consiruction §47.23 (6thed. 2000), Nor dowe see any “contrary indications” that
would rebut this inference. Vonn, 535 U.§, at6b.
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acts occurs, prolonged mental harm is automaticallydeemed to result. See 2004 Legal Standards
Opinion a 13-14. At the same time: it isconceivable that the ()ccurrenceofone of the predicate
acts alone could;-depending on the circumstances of & particular case; give rise to an infereace of
intent to ceuse prolonged mental harm, asrequired by the statute,

‘ Turning to the guestion of what constitutes "prolonged mental harm gaused by or
resulting from” & predicate sct, we have concluded that Congress intended this phrase to require
mentsl "harm” that has some ladting duration. /d. at 14. There is little guidance to- draw uponin -
'interpreting the phrase “profonged mental harm,» which does not gppear in the relevant medical
literature. Nevertheless. our interpretation is consistent with the ordinary meaning of the
datutory terms. First, the use of theword "harm”- as opposed to Ssmply repesting “pain or
suffering”—soggests some menld damage or injury. Ordinary dictionary definitions of “harm,”
such as "physicd or mentd damage: infury,” \Webster's Third Kew Intemational Dictionary a
.1034 (emphesis added), or "[Plhysical or psychological injury OF damage,” American Heritage
Dieticmary oj the English Language at 825 (emphasis added), support this interpretation.

Second, to "prolong” meanSto "lengthenin time," "extend in dufation,” or “draw ou!,"
Webster's Third New International Dictionary at 1815, further suggesting that to be "prolonged,”
themental damage must extend far some period of time. - This damage need riot be permanent,
but it must be intended to continue for s "prolonged” period of time® Moreover, under séction
2.340(2), the "prolonged mental harm™ must.be “caused by" or “resulting from" ane of the
enumerated predicate acts. As we painted out in 2004 Legal Standards Opinion, this conclusion
isnol meant to suggest thet, | fthe predicate act or acts continue for an extended period, - -
"prolonged lllental harm” cannot oceur until afier they are completed. 1d at 14-15 8.26. Eardy
oceurrences of the predicate act could cause mentd harm that could continue—and become
prolonged-during the extended period the predicate acts continued to ocour. "See, g Sackiz v.
Ashcroft, 270 F. Supp. 2d 59, 601-02 (B.D. Pa. 2003) (finding that: predicate acts had continued
ovet athreeto-four-year period and concluding that “prelonged menta harm™ had ocourred
during that time).

Although thereare few judicial opinjons discussng the question of "prolonged mental
harm,” those caSes that have addressed the issue are consistent with our viewy. For example, in
the TVPA case of MeRinavic V. Puckovie, the digtrict court explained that:

¥ Althewghwe do not suggest that the statute is Hmited i soclicases, developeent of a mental disorder—

such as post-{riumalio stress disorder OF perhaps chronic depression—csuld-¢constitute “prolonged mental harm.”
See fmerican Psychistric Association, Diagnostic and Stafisiice! Moanual OfMenial Disorders 36976, §63-68 (dih
ed. 2 (DEMIV-TR™Y, See d0. e 5., Report df the Specidl Rapparieur on Torture qnd Other Cruel, Inhuman
or Degrading Treatment of Punishment, UN. Doc. A/53/324, a1 14 (2004} (“The ntost commor diagnosis of
psveliatric syriptoms ameny torture survivers iS said (o be-postiranmatiz stress disorder.™); se¢ also Melin Basoglu
et al, Torture and Mental Heallh: AResearch Overview; InBlien Geimity e dl. eds., TheMensal Healih -
Conscqmznce; of Toriure 4849 (2001) (refeiring to findings of higher rates of post-fraumatic stress disorder in

" STGHES HVOIVINE WORUTE SUTVIVETRY, MUESURERer ol a1, Pojfiolegieal Bfeeys o Tortaee: An Empiricat-Sivdy of
Torturedand Non-Tortured Non Palitical Prisoners, in Metin Basogly ed., Torture and.!IsConsequences: Current
Treatment Approaches 77 (1992) (refeering 10 findings of post-travmatic stress disorder in torfure survivors). OMS
has advised that-—altheugh fhe abifity to predict is imperfeci—ticy would dlject to the initial or contirued useof
aiy technigue if their psychiological zssassment of the detzines suggested that the use of thetechnigue might resw
in FTSD, chronic depression; or other condition thal could constiinite prolonged menia harm,
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[The defendant] also caused or padictpated in the plaintiffs mental torture.
Meotd torture conssts of"proionged mental harm caused by or resulting ftorn:
theintentiond infliction or threatened infliction of severe physicd pain or
suffering; .. . the threat of imminent death . ..." Asset out dbove, plantiffs
noted in their testimony that they fearéd that they would bekilled by [the .
defendant] during the beatings he inflieted or during games of "Russian roulette”
Each plaintiffeontirues to suffer long-term psychiological harnt asaresult ofthe
ordeals they suffered at the hands of defendant and others,

198 F. Supp. 2d & 1346 (emphasis added; firdt dlipgsin origind). Inreaching its conclusion,
the court noted that eack Of the plaintiffs were continuing to suffer serious mentat harm even ten-
years after the eyents inquestion. Seeid. a 1334-40. In each cass, these menta! sffecis were
confinuing years after the infliction of the predicate acts. See als0 Sackie v. Asherdft, 270
F.Supp. 2dat 597-98, 601-02 (victin was kidnapped and “forcibly recruited” as  child soldier
at theage of 14, and, over aperlodofthrceto four years was repestedly forced to take narcotios
and threatened with imminent death, dl of which produced “prolonged mentd harim™ during that
time). Conversely, in Villeda Aldana v. Fresh Del Morre Produce, Jne,, 305 F.-Supp. 24 1285
(SD. Ha 2003), the court rejected aclaim under the TVPA brought by individuals who had
been hddat gunpoint overnight and repeated]y threatened with degth. While recognizing that
the plaintiffs had experienced an "ordeal," the court concludedthat they had failed to show that
their experience caused lasting damage, noting that "therets smply no alegation that Plaintiffs
have suffered any prolonged mentaf harm or physical injury as aresult of their alleged
intimidation.” 1d. a 1294-95,

(4) The meaning of "pecifically inferided "

Itiswell recognized that the term “specific intent” has no clear, settled definition, asd
thet the courts do not use |tconsstently See 1 Wayne R. LaFave, Substanfive Criminal Law
'8 5.2(€), I1t 355 & n.79 (2ded. 2003). "Specificintent” is most oommonly understood, tiowever,
"to designate & special mentd dement which isrequired above and beyond any mental date
required With respect to the actus reus ofthecrime,” Id. at 354; seeaise Carter v. Usiited Sates,

.,530 U.S, 255, 26% (2000) {explaining that gencral intent, as opposed to specific intent, requires

“that tne defendant poeﬁesed'khowlcdge [only] with respectto the actus reus-of thé erimg”).
Somgrases suggest that only & conscious dgsire to produoethe pmscnbad result constitutes
specific intent; others uggest thet sven redsonable foreseeability migy suffice. |n United States
v. Bailey, 444 U.S. 394 (1930), for example; the Courl suggested that, a leest "[i]n agenerd
TTSensE, T arAS T “speciffe ntent ™t regitires thatﬁuemnsctousiv-dwre«the -resuli—Jd-at 403.05

The Court oompa.red the commion law's mensrea COI\Cepts ofsp.eciflc intent and generd intent to
{he oY) PEriEl Cove' s ey reu conicepts of acting purposefully:-and-acting- knewingly - See id
at 404-05. “[A} person who causes a particular result is said to act purposefully,” wrote the
Court, “if 'he conscioudy desres that redUlt, whatever the likelihood ofthat result happening
from his conducet,™ 1d a 404 (internal quotation marks omitted). A person "is said to att
knowingly,” incontrast, "ifheis aware *that that result ipraeticall)',certain to follow from his
conduct, whatever his desire may be as to that result.”™ Id. {interna! quotation marks omitted).
The Court then Sated: *Int agenerd sense, 'purpose’ corresponds loosdy with the common-law
concept of specific intent, while ‘knowledge’ corresponds loosely with the concept of genecal
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intent.” 1d a 405. In contrast, casessuch as United SatesV. Neisvender, 590 F.2d 1269 (4th
Cir. 1979), suggest that to prove specific intent it is enough that the defendant simply have
"knowledge or-natice" that his act “would have likely resulted in" the proscribed outcome. /4. &
1273. "Notice" the court held, "is provided by the reasorizbie foresecability ofthenatural and
probable consequences of ene’s acts” Id

As in 2004 Legal Srandards Opindon, wewill not aitempt to ascertairi the precise :
meaning of"sp.ecific intent” in sections 2340-2340A.  See id..at 16-17. Itisclear, hqwever, that
thé necessary specific intent would be present if an individusl pesformed an act and "conscioudy
desre[d]” that act to inflict severephysical or mentl paif or suffering. | LaBave, Swbstantive
Crimingl Law §5.2(d), at 341. Conversdy, if an individual acted in good faith, and.only after

.. reasonable investigation establishing that his conduct would not be expected to inflict severe
physica or mentd pain or suffering, he would not have. the specific intent necessary to violate
..Sections 2340-2340A. Such an individud ceuld be séid neither conscioudy to'desre the
proscribed result, see, e.g., Bailey; 444 U.S. at 405; nor to have “knowiedge or notice” that his
, aet “would likely have resulted in™ the proseribed outcome, Neiswernder, $90 F.2d at 1273,

Aswedid in 2004 Legal Stazdards Opillioll, we stresstwo additiond peints regarding
specific intent; First, spec:ﬁc intent {s distinguished from motive, A geod motive, such asto
protect national gecurity, does NOt excuse conduct that is specificaly intended to inflict severe
physical or mental pain or suffering, a5 prosoribed by the Salute. Second, specific intent to take
agiven action can he found even ifthe actor would take the action only upon certain conditions.
,Cl, eg, Hollavvayv UllitedSates, 526 U,S. 1: 11 {1959) (“[A] deféndant may not negate 2
proscribed intent: by requiring the victim'to comply with acondition the defendant has no right to
impose"), See alsoid. a 10-11 & no, 9-12; ModelPend Code§ 2.02(6). Thus, fOr example,
thefact that & victim might have avoided being tortured by cooperating with the perpetrator
would not render pennissible the, resort to conduct that would otherwiseé constitute torture under’
the satute. 2004 Legal Standards Opinion & [7."

m.

Inthe discussion that follows, we vilt address each oftbe specificinterrogation
. techniques you have deseribed, Subject to the understandings, limitations, and safeguards
discussed herein, induding ongoing medica and psychologice! monitering and team intervention
as necessary, we conclude that the authorized use of each ofthese techniques, considered
individudly, would not violate the. prohibition that Conigress has adopted in sections 2340~
23444, This conclusign is straightforward with respeot to dl but ofthe techniques. Use of
deep deprivation as an “enhanced technique and use 0Cthe waterboard, however, involve more
substantial questions, with the waterboard presenting the most subsiantiak question. Although we
—e s s ggncludothat e use of thesetechtiues  §5 W anders i thenT 2nd sobjeot tothedimitations

you have described-would notVviolate the Satute, the issues raised by these two techniques
counsel grest cautior i thelr use; fnclading both crefil aiterenceto e limitstionsand .

' The Criminal Division of the Department of USicE has reviewed thils memorandum and is satisfied that
our generzl interpretation Of tilelegal standards under sections 2340-23404 i consistent with itsconcurrence in the
2004 Legal Sandards Opinion,
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restrictions you have described and aso close and contl nuing medical and psychological
monitoring.

Before addressing the application of sections 2340-2340A to the specific techiniques in
question, wenoté certain overall features of the CIA's approach that aresignificant to our
conclusions. Intervogators are trained and eertified inacourse that you have informed us
currently |asts approximately four weeks. Interrogators (and ther personinel deployed as part of
this program) are required 10 review and acknowledge the gpplicableinterrogation guidelines,
See Confinement Guidelines & 2, Interrogation Guidelines at 2 (“The Director, DCI
Counterterrorist Center shall ensyre that al personnd | » _hei nterro auon of
persons detained pursuant to the authorities set focth in [ R
have been appropriately'screened (from the medicd, psyc 0 ogical an  seculltystan pomt
hirve reviewed these Guidelines, have received appropriate training in their implementation, and
have completed the attachied Acknowledgement.™). Wesssume that all interrogators are
adequately trained, that they understand the design and purpose of the interrogation techniques,
and that they witi gpply the techniques in accordance with their authorized and intended use.

In addition, the involvement Of medical and psychological personnel in the adeptation
atid applicetion ofthe established SERE techniques is p&rticuiariy noteworthy for purposes of
our anaysis." Medical personnel have béen involved in imposing limitations on—and reguiring
changes to—certain procedures, particularly the use Of the-waterboard™ We havehad extensive

? Asnoted sbove, each of these technigues has beent adapled (slthoughin some cases with significant
“modifications) from SERE tmining. Through your cansultation with various individuals regponsibie for such
training, you haYe learnied facts refatfng to experience with them, which you have.reporied f0 us. Again, fully
recogizing the limitations of réliance On this experience, youllave advised us tist these techniques have been used
as tlements of 4 course of tralning without any reported incidents of proiong' e'
physical paln, infdry, or'saffering. With respectto the psychiological impact, i ‘
SERB school advised that during his thires and ajulf years i thaf position, he trained 10; 000 stugeils, onl ym'o of
~whom dropped oul following usz of lhe technigiés, Although on rare occasions studenls temporarily postponed the
remalnder of the training and received psyeholoiical counseling, we vndersiang hyidenls were able 1)
finish the progrant without any indication of subsequent menal hoallh effects. B k¢ hashad over
ten years experience with SERE trsining, told you that hewss not aware ¢f any individuals who.completed the
*program suffering any adverss mental health effects (Dough he advised of one person who d| dnet compiote thc
training who had an adyverse mental health reattion that Jasted two hours and s 3
_ taiment and with no furdlier symgtoms reported), Inaddition, e
o has had experience with all of the fechnigues discussed hereln, has advised that the 03¢ of thest
precodums has not rcsultcd in a.ny rcpor(cd insmﬂcﬁ of prolonged mmta% ‘harm and w;ry fow mstancﬁs ofunmcézalc

1991 uueugh 2001, onIyO ! A% were pu Iic:d from th¢ pragram far p@/chologlcd reasons (speclﬁcaﬂy, e!though
-4:3% had some contact avitipsychology.se 3% ol those indfyiduals. with such confact b fagt withdrew
from the program), We usdersiand fJiz{ th B rpressed confidence—based on
debriefing of students and othiet information—that t Uammg did 0l cause any long~teom psychoiogm! jrarm and
that | Ethereare any long-term psychalogical cfects of the training at a, ey “are ceriainly minimal”

* We note that thisinvelvement Of medigal personnel in designing safeguards far, and in monitoring
implementation of, the procedurcs is » significant difference from earlier uses Of the fechnigues caizlogued inthe
Insprctor General's Repoit, See fa Repore at 21 026 ("OMS was neither consulted nor involved in the initial
analysis of the risk and benefits of [enhanced interrogation tectnigues), NOr provided wilks the OTS report cited in
the OL eopinion [the Interrogation Memorandum),”). Sincethat time, based an comments from OMS, additional
constraints huve been imposed on Use Of tite techniques.
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meetings with the medical personnel involved is monitoring the use ofthese techniques. It is
Clear thet they have carefully-worked to ensure that the techniques do not resuilt in severe
physicd or mentd pain or suffering to the defainees,” Medical and psychological personned
evauate each detainee before the use of these techniques on the detaines is goproved. and they
continue to monitor each detainee throUghout his interrogatioll and detentiolL. Moreover,
medical personnel are physicaly. present throtighout application of the waterboard (and present
. or otherwise observing the use orall techniques that involvephysical contact, asdiscussed more
fully above), and they carefully monitor detainees who are undergoing seep deprivation .or
dietary manipulation. In addition, they regularly assess both themedical literature and the
experience with detainees™ OMS has specificaly declared-that “[mJedical officers mudt remain
cognizant at dl times oftneir obligation to prevent 'severe physical or mental pain or suffering.’”
. OMSGridelines a 10. In fact, we understand that medica and psychologica pecsonnet have
discontinued the use of techniques & to apanticufar detainee whesn they believed he might suffer
-guch pain or suffering, and in certain indances, OMS medicd pérsonsiel have not tleared certain
detainees for some—or any-techniques based on theillitid medical and psychologica
assessments, They Have adso imposed additiona restrictions on the use oftechniques (such as
- the waterboard) in order to protect the safety of detainess, thusreducing frther the risk of severe
pain or suffering. You haveinformed us that they will continueto have this role and authority.
Weassurne that all interrogators understand the important role and autnority of OMS personnd
and will eooperate with OMS inthe exercise ofthese duties.

Findly. in sharp contrast to those practices universdly condemned as torture over the
© centuries, the techniques wé consider here havebeen carefully evaluated to avoid causing severe
pain or suffering (o thedetainees. As OMS has described these techniques as agroup:

Inal instances the generd god ofthe.setechniques is apsychologica impact, and
not some physical effect. with aspecific god of"didocat[ing] [the detainee's]
expectations regarding the trestment he believes he will receive...." The more
physical techniques are delivered in amanner carefully limited to avoid serious
pain. Thedaps. for example, are designed "to induee shock, surprise. and/or
humiliation" and "notto inflict physical pain that is severe or lasting.™

Id a 89,

-y are:mindfulbthal, Mstorically;-medical personngl have sometisiies been used (o sahance, ot provent,
.tortwe-for example, by kwping 2 tortuire vietimy alive and conseious 5o 8510 extend his SUffering. Itis absolutely
tlear, as you have informed us and as our own dealings with OMS personne] have condfismed, that (he involvement

of- OMS-isintendded o préventharrtothedetainees and ol to-extend-or increase pain-or-suffering:-As the OME———
Guideiines explain, “OMS istesponsible for assessing and ronitoring the health of all Agency detainess subject to

‘enanced iderogation tephniques, and for defermiining that the authorzed admindstration of figse techuigues
would not be expecied (o cause serous OF permanent harm.”  OMS Guiddinesat9 (footnoté omitied).

* To assistin monitoring experiencs with te delainces, we inderstand that there is regular repocting on
-medical and psychological expmeno: with the use of these (echniques ON detalnees and that there are special
Lasimcnons on documenting expericace Willi sheep deprivalion and the waterboard. See OMS Guidelines & 67, 16,
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This technique presents no issue of "severe mentd pain or suffering” within the mezning
of sections 2340-2340A because the use oHlis technique would involve nio qualifying predicate
act.. The .technique.does not, for exemple; inveive “the intentional il\flietion or threatened
infliction of severephysica pain or suffering,”" 18U.S.C. § 2340(2){ A), or the “application
, .. Of .., procedurescalculated to disrupt profoundly the senses or the persondity,” id,
§2340(2)(B). Moreover, there is no basisto believe that dietary manipulation could cause
“prolonged mentd harm.” Therefore, we.concludethat the authiorized use of this techinigue by
an adequatdly irained interrogatar could not reasonably beconsidered specifically intended to
caugg guch barm

ko

2, Nudity, We understand that nudity is used as & technique to create psychologicsl

~—diseomfort-noiteinflict-any physicel pain.orsuffering. You have informed usthat during the

. use ofthistechnique, detainees are kept in locations with ambient temperaturesthat ensure there
is-no-threatio theirhealth. Specifically, this techniquevould.not be employed at temperatures
below 68'F (and is unlikely 10 be employed below 75F). Even if this technique involves some .
physica discomfor, il casinot be said to cause"suffering” (as we hiave explained theterm

_ ¥ In Ireland v. United Kingdom, 25 Eur. Ct. RR. (ser. A) (1978), the European Court of Human Rights
concluded by avoteof 13-4 that areducsd diet, even in conjunction with anuimber Of other techniques, did not
amount to “torture,” asdefined in thie Buropean Cosvention On Human Rights. The reduced diet there consisled of
one “round” of bread and 2 pint of water every SX hOUIS, see {d., separate opiniOll of Judge Zekia, Pat A. The
duration Of the reduced diet in that case is nof clear,
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above), let done“severe physica pain or suffering,” and we therefore-conclude thet its
authorized isse by an adequately trained interrogator could not reesonably be considered
specifically intended to do se. Although some detainees might be humiliated by this technique,
espesially given possible cultural sensitivities. and the possibility of being seen by femde
- officers, it cannot constitute “severe memtal pain or suffering” under the statute because it does
- not involve any ofthe predicate acts gecified by Congress,

3. Attention grasp. The attention grasp involVes no physical pain or suffering for the
deteinice and does not involve any predicateact for purposes Of severe mentd pain or suffering
-under the Satute. Accordingly, because this technique cannot be expected to cause severe

- physica or mental pain.or sffering, we conciude that its authorized use by an adequately trained
interrogator could not reasonably be congdered specificaly intended to do so.

4. Walling. Although the walling technique involves the use of considerable force to

. pugh the detainee againg thewal and may involves large number Of repetitions incertaincases,
we understand thet the false wall that is used is flexible and tbat this teehnique is not designed to,
and doés not, cause severe physica piin to the detainee. Weunderstend that there may be some
paln or irritation associated with thecol!ar, which isused t0 help avoid injury such as whiplash
to the detainee, bt that any physical pain associated with theuse ofthe collar would not
approach the level of intensity needed to condtitute severephysical pain, Similarly, we go not
believe that the physical distress caused by this technique or theduration of its use, even with.
multiple repetitions, could amount to severe physica suffering witkin the meaning of sections
2340-2340A. We undergtand that medica.and psychological personnel are present or-observing
during tbeuse oftbis technigue (as with aU techniques involving physical contact :with a
detainee), and that any member of the team or the medicd staff may intercedetc stop the use of
the techniqueif it is being used improperly or if it appears thet it may cause injury to the
detainee. We adso do not believe that the use of this technique would involve athreatof
infliction of severe physical pain or SUffering or other predicate act for purposes of severe mental
pain or suffering under the statute, Rather, thiStechniique is desgned to shock the détainee and
disrupt his expectations that he will nolbe treeted forcefully and to wear down his resistance to
interrogation, Based on these underdandings, we conclude that the authorized use of this
technique by &dequately traincd interrogators coutd not reasonably be considered specificaly
intended to cause severe physical or mental pain or suffering in violafion of sections 2340+
2340A."

5. Fqcial hold. Likethe attention grasp, this technique involves no physica pain or
sufferént-amd does NOtinvolve any predicatéactfor purposes of severe mentd pain or suffering.
- Accordingly, we conclude that its authorized use by adcguately trained interrogators could nct

* In fnferrogation Mermorancum, We did N0t deseribe (he walling teclmique asinvolving the rumber of

“repelitions thetweromierstandroay teapplicd:- Gersdvict-witlrrespect-fowal ling 4 thepresent-memorandum s

. spesifically based ONthe understanding that ti € repetilive use of walling is intended ONly t0 increase the drama and

-shock O the technigue, 10 Wear dovm the detaines's tesistance, and 10 disrupt expectations that he Will not be ireated
withforce, and that-such use is net intended 10, and does NOtin fact, cause severe PhySCA pain (o the detaines.
Mareover, owr zdvics spacifically assumes that the use Of wailing will be SOpped if there iSany indication thal the
use Of the technique IS O may be causing severe physical painto » defainee.
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reasonably beconsidered specifically intended to cause severe physicd or mentad pain or
uffering.

6. Facial dap or insult slap, Although this teshnique involves adegree of physical paini;
the pain associated with a dap to theface, asyou hiave described it to us, could not be expested
to condiitute severe physical pain. We uniderstand that the purpose of this techniqueisto cause
shock; surprise, or humiliation, not to isiflict physica pain that issevare or lagting; we assUme'it
will be used accordingly. Smilarly, the physica distress that may be caused by an abrupt dap to
theface, even if repeated severa times would not constitute an exterided State or condition of
physicd suffering and aso would not likely involvethe level of intensity required for severe

. physi¢al suffering under the satute. Findly, afacid dap would riot involve apredicate 2%t for
purposes Of severe menta'painor suffering. Therefore: the authorized use of this technique by
adequately trained Interrogators could not rezsonably be considered specificaly intended to
cause severe physical or mental pain or suffering in violation of sections Z340-Z340A."

7. Abdominal Slap. Although the abdominal slap techaique might involve some miror
physicd pain, it cannot, as you have described it to us, be said ¢4 involve even moderate, let
donesevere, physca pain-or sUffering. Again, because the technique cannot be expected to
cause severephysicd pais oc.suffering, we concludethat its authorized use by an adequately
trained Interrogator could not reasonably be cousideredspecificaly Intended to do so. Mot could
it be considered spesifically intended 0 cause Severe mentd pain Or suffering withinthe

. meaning of sectiors 2340-23404, 8 none of the statutory predicate acts would be present.

8. Cramped confinemerd. This technique does not involve any sgnificant physica pain
or suffering. It aso does net involves predicate act for purposes of severe mental pain or
suffering.  Specifically, we do not believethal placing adetaineein adark,cramp.ed space for the
limited period of time invoived here could reasonably be considered aprocedure caculated to

. disrupt profoundly the senses S0 as to cause prolonged mentid harm.  Acsordingly, we conclude
that its authorized' use by adequately trained interrogators could not reasonably be considered

specificaly intended to calse severe physicd or mentd pain or suffering in violaion of sections
2340-2340A.

9. Wall sranding. The wat standing technique, asyou have deseribied it, would not
inveT¥sEvere phydcatpain within the mesbing Of (he Saute. 1t dso-cannot be expected to
cause savere physcd. suffering. Even if the physicd discomfort of muscle fatigue associated

withwall standing might be substantial, we understand thaUhe duration of the technigue issdf-
limited by the individual detaineg's ability to sustain the position;. thus, the short duration ofthe

....Biscombort means. thas this fechnique would not be oxpecied to cause, and could not reasonsbly
be considered specificaly intended to cause, severe physica suffering. Our advice dso assumes
that the detaineg's position is not designied to produce severe pain that might result from
contortions or twisting of'the bady, but only temporary muscle fatigue. Nor doeswzli standing

* Our advice abaut both the factal dap and the abdominal slep assumes that the interrogators will gppiy
those technigues 25 designed and witl not Strikethe detaines with excassive force or repetition N a manner that
might result in severephysicdl pain.
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involve any predicate act for purpases of severe mentd pain or suffering. Accordingly, we
conclude thatthe authorized Use of this technique by.adequately trained interrogetors eould not

' reasonably be considered specificaily intended to cause severe physicd or mentd pain or
suffering in violation of the Satute.

" 10. Stresspodtions. Forthe samereasons that the use of wall standing would not violate
the statute, we conclude that the authorized use of stress positions such as thiose described in
Interrogation Memoraondum, if employed by adequately trained interrogators, could not
reasonably be considered specificatly intended to causesevere physical or mental pain or
suffering in violation of séctions 2340-2340A. Aswith wal standing, we understand that the
duration of the technique is salf-limited by the individua detaineg's ability to sustair the .
position; thus, the short diration ofthe discomfori means thet this téchnigue would nol be
expeoted to cause,andcoold not reasonably be considered specifically intended to ¢ause, severe
physical suffering; Our agdvice also assumes that stréss positions are not designed to produce
severepain that might result from contortions or twisting of the body, but only temporary muscle
fatigue,

11. Water dousing, Asyou have deseribed it to us water dousing invei ves dousing the
detainee with water from acostaizier or ahose without anozzle, and is intended to wear him
down both physicaly and psychologicaly. You have informed us thet the water might be as
cold as 4\ OF, though you have further.advised us that the water generdly is not refiigerated snd
therefore is usilikely-to be lessthan 50°F. (Nevertheless, for pvrposes of our andysis, we will
assume that water as ¢oid as 41°F might be used.) OMS has advised that, based 0o the extensive
experience in SERE training, the medical literature, and the experiesice with detainees to date,
water deusing as authorized is not designed or expected to cause Sgnificant physicd pain, and
certatnly not severe physica pain. Although we understand that prolonged immérsion invery
cold water maybe physically painful, asnoted above, this i interrogation technique does not
irivolve immersion and asubstantia margin ofsafety is built into the time limitation on the\lse
of the CIA'swater dousing technique—use of the techmque__mth water Of agiven temperature
must be limited to no more-than two<hirds of the fime inwhich-hypothermia could Be expected
to occur frotn total immersion in water ofthe same temperature. While being cold cao involve
physical discomfort, OMS also advises that in tlieir professiondl judgment any resulting -
discomfort Is not expected to beintense, and the duration is limited by specifictimes tied to

® Astress position that involves such confortion O twisting, as well a oneheld for so tong that il could
not begated oiily a producing temporury muscle fatigue, mightralse moresubstaitial questions under tre statute,
Cf. Armiy Field Manual 34-52; Initelligence Interrogation at 1-8 (1992) (indicating that *{forcing an individual to
stand, sit, or knee! is abnormal positions for prolonged periods of lime" ray constitute “torture™ within the teaning
e 0fthe-Fird Geneva-Convention s roquiterner- it “{hla physicl S roventd woTiae; nor ay BHEFTGHT BfTOSEv ™"~
wmay be inflicted on prisoners OEwar:' but notaddressing 18 U.SC. § 2340Z340A); United Nations Generd
- Asserbly, Repod of Qﬁé‘ﬁi‘ﬁ@lﬁ%&!ﬂkf o Torivee and Diher-Couel, inhuman orDegrading.lrealment. or--
Pinishenent, UN. Doc. A/59/150 a1 6 (Sept, 1, 2004) (suggesting thal “holding detainess in painful and/or stresshul
positions” might in certain circumstances be characterized as torure).

¥ Morcover, even in the extremely unlikely event that hypothermia S8t in, under the circumstances in
which this techinique is used—including close medical suporvision and, if recessary, Medical attention-we
understand that the detainee would be expested o recover fully and rapity.

oy ssCre SRNNRIRER < Crov
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water temperature. Any discomfort caused by this technique, therefore, would not qualify as
"severe physicd suffering” within the meaning of sections 2340-2340A. Consequently, given
that there is no expectation that¢he teclinique will cause severe pliysical pain or sufferillg when
properly used, we conclude that the authorized use of this techinique by Illl adequately trailled
interrogatOf could not reasonably be congdered specifically intendedto cause these reailts

Withrespect to mental pain or suffering, as you have described the procedure, we do Dot
believethat any oftbe four Statutory predicate actSnecessary for apossblefinding of severe
mental pain or suffering under the statutewould be present. Nothi!lg, for-example, leads usto
believe that the detainee would understand theprocedure to constitute athreat of imminent
death, especially given that care istaken to énsure that noiwatér will get into the detainee's
.mouth or nose. Nor would adetainee-redsonably understand the prospeet of being doused with
cold water as the threatened infliction of severe pain. 'Furthermore, even were we to conclude
that there could be a qualifying predicate act, .nothing suggeststhat the detainee would be
.expeci_ed. to suffer any prolonged miental harm asaresult Ofthe procedurs. OMS advisesthat
there has been no evidence of such hann in the SERE training, which utilizes amuch more

- extreme technique i.nvolving total immersion., The presence Of psychologists who monitor the
:detainee's mentdl condition makes such harm even more unlikely. COnsequently, we conclude
that the authorized USe of the technique liy adequately tramed interrogators could not reason&b!y

be considered specifically intended to cauSe severe mental pain or suffering within the meanisig
of the atute,

The flicking technique, which is subject to thesame-temperature fimitations as water
dousing but would involve substantially less water, @ forrferi would not violate the statute.

. 12. S eepdeprivation. In the Jnterrogation Memorandynt, we concluded .that deep
deprivation did not violate sections 2340-2340A. See fd. at 10, 14-15. This question warrants
further anaysis fQr two ressons. First, we. did. not eénsider the potentia for physical pain or
suffering resulting from the shackling used to keep detainess awake or auy inipast from the

dizpering of the detainee. Second, wetdid not address thepossblllty of severe physical suffering
that does not irivolve severe physcd pan. ,

Under the limitations adopted by the CIA, sleep deprlvatlon may not exceed 180 hours,
‘which we understand is goproximately two-thirds of the maximum recorded time that humans
haveggne.without sleep for purposes of medjcal study, 25 discussed below.® Furthermore, any
detainee who has undergane 180 kobrs.of sieep deprivation must then bealowéd to deep
without internuption for at least eight straight hOUS. Althotigh we understand that the CIA's

- guidelineswould-allow another-sessisnof sleep-deprivation-to-beginafler the-detainee-has goften——-—-—-~

® The LG Report deseribed the maxinyum affowable period of deep deprivation-at thal timeas 264 hour. or
11 days. See|GReportat 15. You have infonned us that you have sincs established ,|i mitof {80 haurs, that in
fact no detalnes has been subjectéd to more than [80 Lours Of sleep deprivation, and that sleep deprivation Will
sarely exceed 110 hours, To date, only tires dotainces havebieen subjected to sleep deprivation for more than 96

hours.
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a lesst eight hours of uninterrupted deep following £80 hours of deep deprivetion, we will
evauate onlY one application of up to 180 hours of sleep deprivation.”

We understand from OMS, and from ourreviewofthe Uterature on the physiology of
“deep, that even very extended deep deprivation does not cause physica pain, let done severe.
physical pain.** "The longedt studies of sleep deprivation in humans, . . [involved) voluateers
[whoJwere deprived of deep for 8 to 11 days' .. Surprisingly, Hittle seemed to go wrong with
the subjects physicaly. The main effects fay with sleepiness and impaired brain funicticning, but
-even thesewereno great cause for concern.” James Horne, Wiy We Seap: The Functions o]
Seep in Humans and Other Mammeals 23.24 (1988) (“Fhy We Sleep™) (footnote omitted).. We
note that there areimpontant differences between sfeep deprivation zs an interrogation techmique -
used by the CIA andthecontrolled experiments documented in theliterature. The subjects of the
experiments were free to move about:and engage in nOlllld activities and ‘often led a“tranquil
existence” with “plenty oftlmefor relaxation,” See id. at 24, Wheress adetzines in CLA custody
woudd'be shackled and prevésnted from mioving freely, Moreover, the subjects in theexpedments
often increased their food consumption during periods of extended sleep loss, seeld. a 38;
whereas the detaineeundergoing interrogation may be placed on areduced-calorie diet, as
discussed above. Neverthedless we understand that experts who have Sudied sleep deprivation
“have concluded tJt “[t)he most plausible reason for the uneventful physical findings with these
human beings isthat, , . deep loss is not particularly harmifisl.” 7d. at 24, Weunderstand that
this conclusion does not depend onthe extent of physcal movement or exercise by the subject or
whether the subject increases hisfood consumption. OMS medical staff members have dso
informed us, based on their expetience with detainess who have undergone extended steep
deprivation and their review o(the relevant medical literature, that extended steep deprivation
does not cause physica pain. Although edema, or swelling, of the tower legs may sometimes
develop as aresult of the long periods of sanding essociated with steep deprivation, we
undergtand from OMS that such edema isnot panful and-will quickly dissipate once the subject
isremoved from the sanding position. We dso understand that if any case of significant edema
develops, theteam will intercede to ensure. thet the detainee is moved from the stariding position
ang that he receives any medical atention necessary fo relisve-the swelling and atlow the edema
to disspate. For thess reasons, we conclode thet the authorized use Of extended deep

s - 25 noted abovexwe sre N0t concluding that additional Use of stesp deprivation, subject to close and
carcful medical supervision, would violate the statute, but at the present fime we EXPress no epinion o whether
additional slecp deprivation would be consistent with sections 234023404,

T “AlGugh Sléep deprvation Isnot itself physically patiddl, wé undersdng that some studies Rave nofed

that extended fotal sleep deprivation may hiave the effect of redicing tolerance t0 some farms of pain in some

- subjects:-SeeyeipBribundermannyelbal; Sleep Beprivation Affects Thermul-Paim Threshiolds butnol-- -~
Somatosensory Thresholds in Healfiy Volunteers, 66 Psychosomatic Med, 932.(2004) (finding a significant
decrease in heat pain thresholds and some deeredss in cold paist thresholds afler Onenight withayit slesp); StHakki
Onen etal, The £ffects of Total Sleep Deprivation, Selective 68D Interrupiion and Sleép Recovery on Pain
Tolerance Thresholds.int Healthy Subjects, 10°). Sleap Rescarch 35, 41 (2001 (finding astatisticaily significant drop
of 8-9% In tolerance thresholds for mechanical Of pressure pain after 40 hours); #d. at 35-36 {discussing other
studies), We will discoss the potential iriteractions between sleep deprivation and other inferrogation techiniques in
the separate memorandur, 10 which we referred in-foolnote 6, s8dressing whether the combined use of certain
techniques is consistent with the legd requirements of sections 234013404,
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deprivation by adequately trained interrogators would not be expected to cause and could not
reasonably be considered specifically intended to cause severe physica pain.

In addition, OMS personnel have informed us thai the shackling of detainees i3 not
designed to and does not result in significant physica pain. A detainee subject to sleep
deprivation'would not be alowed to hang by hiswrists, and we Ullderstand that no detainee
,subjected to deep deprivation to date has been allowed to hang by his wrists or has otherwise
suffered injury.® If necessary, we understand thet mecdical personnel will intercede to prevent
any such injury and would require either that interrogators usea different method to keep the
detaines awake (such as through theuse of sitting or horizontal positions), or that the use ofthe
technique be stopped atogether. When the Stting pogition isused, the detainee isseated on a
small ool to which he is shackled; the stoofl supports his weight but istoo small to let the
detainee balance himself and fdl asleep, We adso specificaly understand that the use of |
shackling with horizontal deep deprivation, which has only been used rarely, isdoneinsuch a ”
way asto ensure that there is no additiona stress on'the detainee’sarm odeg joints that might
force the limbs beyond naturd extension or-create tetsion On ay joint. Thus, shackling cannot
be expected to result in severe physical pain, and we conchude that its authorized use by

‘adequately trained interrogators could NOt reasonably be consdered specifically intended to do
0. Findly, we believe that the useof adigper cannot be expected to—and could not reasonably
be considered intended to—resuit in any physical pain, let done severe physical-pain.

Although it is amore substantial question, particularly given the imprecison.!nthe
statutory standard and the lack of guidance from the courts, e dso conclllde that extended deep
deprivation, subject to the limitations and conditions described herein, would not be expected to
cause "severe physica suffering.” We onderstand that someindividuswho undergo extended
deep deprivation would likely at some point dCperlence physica! discomfort and distress. We
aSSume that some individuas would eventualy fed weak physicaly and may experience other
unpleasant phySicd sensstions from prolonged fatigwe, incloding such symploms &5 impairment
to:coordinated body movement, difficulty with peech, nauses, and blurred vision. See Why \We
Sleep a 30, In addition, we understand that el Ctended. deepdeprivationwilloften cause asmell
drop in body temperature, Seeid. & 31, and we .assumethat sush adrop inbody temperature may
a0 be associated with unpleasant physicd sensations. Wealso assume that any physical
discomfort that might be associated with sleep deprivation would likely increase, atleastto a

. poimeshdionger the subject goss without sleep. Tiis, On these-assurmptions, it may be the case
that afsome point, for someindividuds, the degree of physical distress experienced in sleep
deprivation rnight be substantia. * .

.. Onthe other nand, Weunderstawdfrom OMS and from thellterature we have revi aNed
on the phy§iology of Sladp, AV MERY T uals Hiay wieraieextended sleep deprivation-well

“ Thigincludes atotal of more than 28 detsiness subjesied t0 at least some period of sleep deptivatioo.

Bee January 4 % 3t 1-3.

* The possibility noted above that sleep deprivation might ticighten susceptibitity to pain, see sipra note
- 44, magnilies this concern
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and with little apparent distress, and that this has been the CIA's experience.” Furthermore, the
principal physical problem asso.ciated with standing is edema,. and in any instance of significant
edema, the interrogation team will remove the detainee from the standing position and will seek
medica assistance. Theshackling iSuSed only a5 apassive means of kegping the detainee awake
and, in both thetigbtness of the shackles and the pOsitioning of the hands, is 26t intended to
cause pain. A detaines, for example, will'not be dlowed to hang by his wrists. Shackling in the
sitting position involves astool that is adequate to suppert the detaineg'sweight  In the rare
instances when' horizontal sleep deprivation may be used, a thick towel &r blanket is placed under
the detainee to protect againgt reduction Of body temperature from contact with the floor. and the
manacles and shackles are anchored S0 &s Nnot tO cause pain OF cregtetension on any joint. Ifthe
detainee is nude and isusing an adult digper, the diaper is checked regularly to prevedt skin
irritation. The conditions of deep deprivation arethus amed at preventing severe phiysical
SUffering. Because sleep deprivation does not involve physical pain and would not beexpested
to cause extreme physical distress to the detzinee, the extended duration Of sleep deprivation,
within the 180-hour limitimposed by the CIA, is not asufficient factor alone to constitute severe
physical SUffering within the meaning of sections 2346-23404, Wetherefore believe that the use
of this technique, under the specified limits and conditions, is-not “extreme and outrageous' and
does not reach the high bar set by Congress for aviolation"ofsections 2340-2340A. See Price v.
Secialist People's Libyan Arab Jamahiriva, 294 E3d a 92 (to betorture under the TVP A,
conduct must be "extreme and cutrageows™); Cf Mekinovic V. Vuckovie, 198 F. Supp. 2d at 1332-
. 40, 1345-46 (standard rct under the TVPA by acourse of coriduct that included severe beatings
to the genitals, head, and other parts of the body With metsl pipes and various other items;
remova of teéth with pliers, kicking in the face and ribs, breaking of bones and ribs and
didocation of fingers, cutting afigure into the victim'sforehead; hanging the vietim and beating
him;extremelimitations offood and weter; and subjectionto games of"Russian roulette”).

Neverthdess, because extended d.eep deprivation could in some cases result in
substential physical digtress, the safeguards adopted by the CIA, including ongoing medical
.monitoring and infervention by the team if needed, are important to ensurethat the CIA's U of
extended deep deprivation will not russ afoul of the statute. Different individual detainees may
‘react phYscaly to steep deprivation in different ways. Weassume, therefore, that the team will
separately monitor each individua detainee who is undergoing sleep deprivation, and that the
appliedtion ofthistechnique wilt be sengtive to theindividnalized physicad condition and
reactess-oieach.detainee, Moreover, we emphasize.our understaniding that OMSwill intervene
to ater or stop the course of deep'deprivation for a detaines if OMS concludes in its medica
judgment thatthe detainee is or may be experiencing exttemephysicaldistress.” Theteam, we

comee [ oadhIndeed althoughite may—sa:@m-surpn.smg&e-ﬂsmot-fmmharmmhe::xtmsn*unedlcﬁliiﬁalm -----
rciatmg 10 slecp deprivation, based O' that ifterature and itSexpetience with the technique, in its guideines, OMS
{ists slesp deprivation as kess infense than water dousing, stress positions, walling; cramped confinement, atid the
waterboard. See OMS Guidefinés at £.

“ For example, any physical pain or suffering assoctated with standing OF with shackles might besome
more intenss with an extended use Of the technique on aparticaler detaines whose condition and strength do "ot
permit m to tolerate it, and weunderstand it persollllel monitoring the-detainee will take this possibility info
account and, if necessary, will ensure that the defaines is placed N0 asltting OF horizoatal position OF will disect
that the sleep deprivation be discontinued sltogether. See OMF Guidelines a1 4-16.
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understand, Will intervene not only if the deep deprivation itself may be having such effects, but
, ds0 if the shackling or other conditions attendant to the technique appear to be causing severe
physical suffering. With these precaltions'in place, and based on the assumption that they will
be followed, we,concludethat the authiorized use'of extended sleep deprivation by adequately

, trained interrogators would Not be expected to and could not rezsonably beconsidered
“specificaly intended to eRUSe severe physical suffering in viofation of 18U.S,C, 8§ 234Q-2340A.

Findly, we dso conclude that extended deep deprivation cannot be expected to Cause
“severe mentd pain or suffering” aSdefined in sections 2340-2340A, and that Its authorized use
by adequately trained interrogators could not reasonably be considered specificaly intended to
do s0,, First, we do not believe tha ,use ofthe deep deprivation techaigue, subject to the
conditionsin place, would involve one ofthepredicate acts necesszry for "severe mental ,pain or
suffering” under the statute. Therewould. be no infliction or threatened infliction of severe
physcd pain or suffering, Within the.meafing of the statute, and there would beno threat of
‘imminent desth, It may be questioned whether deep deprivstion could be chardcterized a8 a
“procedure[] calcufated to disrupt profoundly the senses or the persondity” within the meaaing |
of section 2340(2)(B), since we understand from OMS and from the scientifi.c literdture that-
extended sleep deprivation might induce hallucinstions in some cases. Physiciansfrom OMS
-haveinformed us, however, that they are of the view that, in genersl, no “profound” disruption
wOllld resutt from the length of deep deprivation contemplated by.the CIA, and again the
scientific literature we have reviewed appears to support this conefusion. Moreover, we
. understand that any team member would direct that the technique be immediately discontinued. if
there werg-any sign that the detsinee is experiencing hallucinations. Thus it appears that the
authorized use of deep deprivation by the CIA would net'bs expected to result in aprofound
disruption of the senses, and if it did; it would bediscontinued. Even assuming, however, thet
_the extended use of Segp deprivation may result in halucinations that equid fairly be )
.characterized as a“profound’™disraption of the subject'ssenses, we do ndt believe.it tesiable to
conclude that in such dircumstances the use of .|eep deprivation could be said to be "caculated”
10 cause such profound disruption 10the senses, 8 required by thestatute, Theterm “calenfdted”
denotes something that is-planned or thiought out beforehand: “Cateulate,” asused in the statute, '
is defined to mean Mo plan the nature of beforehand: think eut”; “to design, prepare, or adapt by
forethought or careful plan: fit or prepare by appropriate smeans,” Webster's Third New
“Interndtional Dietionary & 315.(defining “calculate’—*used chiefly [asit isin section
2340(2)(B)] as[d pest part[iciple] with complernentaryjnfinitive <calerlated to sucesed=").
Here, it is evident that the potentia for any hallucinations on the par{ of a detainee undergoing
deep deprivation is not somethmg thet would be a"calculated” result of theuse of this
techiRpe; pamcularl given that theteam would intervene immediately to stop the tedmiqueiif
there were Sgns the subject was experiencing halucinations.

SEooud, even it wewere to §§Suie, out 0FEn abundance Of S=itior: that ExtehdedsiEep

deprivation could be said to be a"ptocedureD caculated to disrupt profoundly the senses or the
BErSOAINY  OF Bi6 SUGjee Wilhir The TEanng of séciion Z330[ZNEY, we Bo figt Heligve tharthis ™
technique would be expected to-—aor thet its authorized use by adequately trained interrogators
could reasonably be consdered specilically ihtended to-—cause "prolonged mental harm” &
required by the statute, because, as weunderstand it, andhallucinatoly effects of deep
aeprivation would dissipate rapidly, OMS has infarmed us, based on the scientific. literature and
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o its own experience’with detainees who have been deep deprived, that any such halucinatory
effectswould not be pralonged. We understand from OMS that #2y We'Seep provides an
-aceurate summary ofthe scientific fiterature on this point. As discussed there, the longest
documented period of time fur which any human has gone witheut deep is 264 hours, Seeid a
29-34. The fongsst study with more than One subject involved 205 fiours of deep deprivation.
Sez id. at 37-42, Weunderstand that theseand other studies congtituting & significant body of
scientific literatl reindicate that sleep-deprivation temporarily affests the functioning of thebrain
but does not otherwise have Sgnificant physiological effects. See id at 100. Sleep deprivation's
effects on thebrain are generaly not severe but car include impaired cognitive performanss and
visud hallucinations; however, these effects disspateragoidly, often with as little as one night's
deep. Seeid a 31-32, 34437, 40, 47-53. Thus, we conclude, any temporary halluéinations that
might result from extended sleep deprivation could not reasonably be considered "prolonged
mental harm™ for purposes Of sections 2340-2340A.¢

I1) light ofthese Observations, although in itS extended uses it may present a-substantial,
guestion under sections 2340-23.40A, we conclude that.the authorized use of deep deprivetion by
adequately trained interrogators, subject to the limitations and monltorlng in place, could not
reasonably be considered specificalfy intended to cause severe menta pain or suffering. Finaly,
the use of & diaper for sanitary purposes on an individua subjected to deep deprivation, while
potentially humiliating, could not be considered specificaly intended toinfiictsevere mentd

. pain or sufferingwithin the meaning <>fthe Saute, because there would be no statutory predicate
&t and no reason to expect "prolonged mentd harin™ to result.®

' Without determining the minimum time Tor mental fiasm 10be consldernd “prolongsd,” we do not
believe that “protonged rental ham™ would oceur during ths siesp deprivation itself, As noled, OMS would order
that the technique be discontinged if halfucinatons oocurred, Moregver, zven i fOMS personnel were not awate of
ey such hatiucinations, whatever tirme would reruzin between the onsed Of such halfuclnations, which presumably

.would be well into the peried of sletp deptivation, and the [30-hour maximum for sleep deprlvatlon would nol
constitute ¥proforged” menta harm within the meaning of the statute. Nevertheless; we nolethat this aspest oflhe

technique-calls for great care in monitoring by OMS personnel, indUding psyditologists, espec;ally g5 the length of
theperied of slesp deprivation hcreases,

% We note thatthe court of appeals in Hildo v. Estate of Mareos, 103 F.3d 789 (3th Cir, 1996), staied that

& variety of techniques (aken together, one-of which wis sleep deprivation, dmounted (o torture. The eourt.
however, did not specifically discuss sieep deprivation apart fom the oiher conduct st isue, and itdid npt conclyide
thal sleen deprivation alone smounted 10 orture. T Jreland v. United Kingdom, the European Cowrof Human
. Rigtits concluded by & vote of 13-4 that sleep deprivation, evenin torjunstion with-a number of othier iechuriques,

did r¥TMET 10 (ortare bRéT tic Buropsan Charte?” nl e duration of the sleep diprivation at issue was not clear,
see separale opinion of Judge Fitzmautice at § 19, but may have buen 96-120 hours, See majerify opinioh a § 104.
Finally, wenots that the Commities Against Torture of the Office ofthe High Commissioner for Human Rights, in

Gonddudisg.Obserealionsefthe SommittesAnainsFortmrestrostz Uk BorffS Wit 5-0dn & 199%;

coneluded that 2 varety of practices taken iogeihcr including siecp deprlvenon for prolonged periods,” “constitute
... forture o5 defined inarticle | of the [CAT]. See.olso United Nations, Gener!. oly, Beport.of the Committee, !
Agalnst Torlure, UN. Doc. A/S2/44 ay 56{8-:9! 10, l997) (“s!ccp deprwaﬁon pracu.,-::d ON suspects .o M3y in
some cases congtitute torture™), The Committes provided no details on e fength of the sleep deprivation or how it
was implerented and no analysis to support its conclusion. These precedénts provide little or no helpful guidance
inour review of the CIA'Suse Of sleep deprivation under sections 2340-2340A. Wltiie wedo stot refy on this fact in
inferpreting sections2349-23404A, we nole that we are aware of no decision of any foreign court or internationat
trbunal finding that the lechniques analyzad here, ifsubject 10the Limitations and conditions st out, would amount

to torture.
NOpeRN
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13. Waterboard, We previously concluded that the use of the waterboard did not
cofistitute tortureunder sections 2340-2,340A. See Inferrogations Memorariduns &t 11, 15, We
must reexaminethe issue, however, because the technique, as it would beused, could involve
more gpplications in longer sessions (and possibly using different methods) than we eartier
considered 51

We understand that in the escalating tegimen of interrogation techniques, the waterboard
isconsidered to bé the Mot SrioUS, requires a separafe approval that may be sought oniy after
other techniques have not worked (or are considered unlikely to work in the time available), and
in faet has béen—and is expected tobe——used on very few detainees, We accept the assessment
of OMS that the waterboard "isby far the mogt traumatic of the enhanc,ed interrogation
techniques.” OMSGuidelines at 15. Thistechnique could subject adetaineé to ahigh degree of
distress. A detainee to whomthetechniqueis applied wili experience the physiologicd
,sensation of drowning, which likely wilt lead to panic. ‘We understand that even adetainee who
knows he is not geing to drown is likely to have this response. Indeed, we are informed that
even individuals very familiar with the technique experience this sensation when sub] ected to the
waterboard.

Nevertheess, although this technique presentsthe most substantial duestion under the
datute, we conelude for the reasons discussed below that the authorized Use of the waterboard by
a:iequately trained interrogators, sUbject to the limitations and conditions adopted by the CIA and
inthe absence of any medlcd comtraindications, would not violate seotions 2340-Z340A, (We
understand th contraindication may have precluded the use of this particular .

Tn reaching this conclusion, wé do notim any way ndrdimlze the

" The/G Reportaoted that in sume cases the waterboard was used witli {ar greater frequency than injtially
indicated, see JG Report alb, 44, 46, 103-04, and also (hat il was used jn & différent manner, See td.at37 ("[The
waterboard technique .o wis different from {he technique described-in the BoJ opinion ang used.in the SERE
traininig. Thedifference was im the manner in which thedetaities’s brezthing was obstriiciedd, Af the SERE sshool
and tathe Dok opinion, the subject’s aifflow js disnuptsd by the fitm 2pplication of 8 damp eluth over the air
passages; the interrogator applies a'small asgott of Vater 0 the dloth in acontrolléd manner, By contrast, the
Agency inferrogator ., .. applied large volumes of water to acloth that coviered the detaines's, moulh and noss. One
otili epﬂ)choioz;lsw;ntmogaiors acknowledged that the Agency'suse Of the techriique isdifferent from that used in

SERE (rafmg BEIRICT [0 700200 18 H0re poi giant and sty sereahoiduthendt=Theinpentomrmmmr

General further reported that "OMS contends that {he expeatise otthe SERE psychaiogtstfmtmogators on the

--=vaterboard-wasprobiblysnisieprisenied atthe time, as the SERE. swaterts differsnt fromthe
Subsaguent Agency usage as to suake i almost Urelevant, Consequendy, sccording fo OMS, therewas no @ priori
réason {0 believe that applying the fralérboand with the frequency and intensity with which it wasused by the
psychalegist/interrogators was either efficaciovs or medically safe” Jd at21 .28, Wehave carefully considered
the 10 Report and discussed # with OMS personnel. As noted, OMS i.nputhas sesulted in anwmber of changes i
the applieatioil of the waterboard, including limits on the fréquency and cumulative use ofthetc:echmquc;-r Morenver,
OMS personael are carefully instructed in monitoring (his fechuique and are personally present whenever it isused.
See OMSGuiddinesat 17-20, Indeéd, aithough physiclan sssistants can be present when ather enhanced technigues
are goplied, “use of the Waterboard requites the presence of aphysician” 14 at 9n.2,
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experience. The panic associsted with thefeellng of drowning could undoubtedly be sugmﬁcant. -
There may be few more frightening experiences than feeling that oneis unableto breathe.™

However frightening the experiencemay be, OMS personnel haveinformed usthat the
viaterboard technique is nof physicaly painful. This cenclusion, as we understand thefacts
accords with the experience in SERE training, wherethewaterboard has been adminitered to
severa thousand members of the Undted States Armed Forées,” To besure, in SERE trairiing, -
the technique is confined to a most two apphcatmns (end usually only one) of no morethan 40
seconds each. Herethere may be two sassions, ofup to twe hours each, during a24-haur
period, and each session may inclisde multi pleappllcatloIIS, of which six may last 10 seconds or
longer (but none more than 40 seconds), for. a total time of application of as much as 12 miinutes

. in 5 24-hour perod. fUrtherm.ore, the waterboard may beused on (. to five day during the 30-
day period forwhich it is appreved; See August 19 Lelter at 1-2, Asyeuhave .
informed us, thie CIA has previously used thewate sreepeabed|yon two detainees, and, as far-
as can be determined, these detainees did not expenence physcal pain or, in'the professond
judgment of doctors, is thereany medica reason to believe they would have done 0. Therefore,
we conclude that the suthorized use of the waterboard by adequately trained interrogators could
not reasonably be consdered spezifically intended to cause "severe physicd pain,”

We aso conclude that the use of the waterboaid, under the gtrict limits and conditions
imposed, would not be expecied to cause “severe physica suffering” under the atute, As noted
- above, the difficulty of specifying 1 category of physical suffering apart from .both physicalpain
and mental pain or suffering, dong with therequirement that any such sufferingbe”severe,”
calis for an interpretation under which “severe physical suffering” isreserved for physica
disress that is severe congdering both itsintensity and duration, Tothe extent that in some
applications the use of the waterboard could cause chioking Of similar physical—as opposed to
,mental—sensations, those physica sensations might well hisve an intenaty approachingthe
'degree’contemplated by the statute, However, wie understand that. any such physical—-as
opposed to miental~sensations caused by the usé ofthewaterboard end when the application

" 45 noted zbove, inmost uses of tlie technique, the mﬁmduzl is in fact able to breathe, though his -
breathing [Srestrisied, Beesuse iNsome uses brwthmg would not be possible; for purposes of OUr analysis we
assume that the detaines is unable [0 breathé during applicatons or:water,

2 Weanderstand that tie waterboard iscarrently used only io Navy SERE training, As noted, in the IG
Reporr "[a]cct:}rdmg {6 individuzls with suthoritative knowledge Of the SERE progiam, ,, - [e]xeept for Mavy SERE
training, use of the waterboard was discontinned beeanse of its dramdtic effect ON the students whoe were subjests.”
JaRe (@14 n.14 Weunderstand that use of the walsfboard was discontinued by the other servives Not becavse

O amyconcemsa  passi orematr £ ..
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ends. Given thetime limitsimposed, and thdact that any physical distress (25 opposed to
nossible mental suffering, which is discussed below) would gestir only during the actual
application afwater, the physical distress caused by the waterboard would not be expected to
have tbe duration required to amount to severe pbysical suffering.* Applications are strictly
-limited to & most 40 seconds, and atotal of a fmest 12 minutesin any 24-hour peried, and use of
the techriigue is limited to & most five days duringthe 30.day period we considers
Consequently, urider these conditions, use Of the waterboard cahnot be expected to cause"severe
physica suffering” within the-meaning of the statute, and we conclude that its authorized use by
adequately trained interrogators could not reasonably be considered specifically intendedto
cause “severe physicafsuffering."" Again, however, we caution that great care should be used
in adhering to the limitations imposed and in monitoring any detainee subjscted to it to prevent
thedstainee from experiencing Severe physicd suffering. .

tor SecPET B

The most substantial question raised by the waterboard relates to the statutory definition
of"severe mentd pain or suffering.” Thesersation of drowning thit-wé understalld
accompanies the use ofthe waterboard arguably could qudify as a"threat of imminent death”
within the meaning of section 2342 C) and thus might constitute-apredicate act for “severe

. mentd pain or suffering” under thestatute,”  Although the waterboard is used with safeguerds
that make actud harm quileunlikely, the detainiee may not know about these safeguards, and
even Ifhe does learn of them, the technigue is still likely to create panic in,the form of an aeute
instinctuzl fear arising from the physiological sensation of drowning.

Nevertheless, the statutory definition of “severe mental pain or suffering” aso requires
that the predicate zct produce”prolongedmenld harm.” 18U.S.C. §234%2). Aswe
understand from OMS personiel famitiar with the history olthe waterboard technique, s used
both in SERE training (though in asUbstantidly different manner) and in the previcus CIA
interrogations, thereis no medica bagisto believe that the teChnique would produce sy mental
effect beyond the distress that directly accompanies its use and the prospect that it will be used
agan, Weunderstand from the CIA that to date none of the thousands of persons Who have
undergone the more limited useof the teehniquein SERE treining has suffered prolonged menta
Harm 85 a result. The CIA'suse of the technique could fiir exceed the one or two gpplications to
which' SERE training is limited, and tlteparticipanl inSEREtraining presumably understands
thatthe technique is part of atrainitig program that is not intended to hurl him and wilt end &
soma:fpresseabls time., Bul the physicians and psychologists at the GIA familiar with the facts

_— " We emplusize that physical sufferdoy, differs from physical pain in this rgspeet, Phystcal pain may be

TVae ewen i lasting olily ssconds; whereas, Dy cantrast, physical distress may amount to “§evere pliysical
suffering” only ifitissevers both inintensity and duration.

3 As with slecp deprivation, e particufar condition of tlle individual detaines must be monitored so tat,
withi extended or repeated use Of (he¢ technique, the detainee’s experience does nordepart from these exprectations.

* |tisunclear whetier 8 detaines being subjected 10 the waterboard in fact experienices it as a“threat of
imminent death.” Weunderstand that the CIA may infonn adetaines onwhom thiS technigue iSused that.he tould
not be dlowed to drown. Moreover, dfter suitiple applications of the waterboard, it may become apparent to he
defaines that, however frightening the experience may be, it will not resultin death, Nevertheless, for pusposss of
our anatysis, we will assume that the physiological seasation of drowningessociaied with the USe of the waterboard
may constituts a“chreat of imminent death” within the meaning of seclions 2340-2340A.

‘ro;ssf:m_ MNOFORN
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have informed usthat in thecase of the two detaineeswho have besn subjected to more
extensive use of the waterboard technique, no evidence of prolonged menta harm has gppeared

e
OPORN

'in the perfod Sincethe use of the waterboard on thosedetainees, aperiod which now spans a

least 25 months for each Of these detainess. Moreover, in their professional judgment. based on’
this experience and the admittedly different SERE experience, OMS officids inform usthat they
would not expect the waterboard to causs such harm. Nor do we believe that the distress
accompanymg use Of the technique on live days in a30-day period, in itself, could bethe

"prolonged mental harm” to whichthe statute refers. The technique may be designed to create
fear at the timeit is used onthedetainee, S0 that the detainee will ¢ooperate to avoid futbire
sessons. Furthermoreweacknowledge thet theterm "prolonged” isimprecise, Nonetheless,
without.in any way minimizing the distress caused by thistechnique, webelieve that the panic
brought on by the waterboard during the very limited timie it iSactually adminigtered, combingd
with any resdud fear that may beexperienced over asomewhat longer period, could not besaid
to amount to the"prolonged mentd harm™ thet the tatute covers,” -For thesereasons, we
conclude that Iheauthorized use of the waterboard by adequately trained interro-gators could not
reasonably be considered specifically intended to cause "prolonged mentd nann.” Again,
however, we cautionthllt the use of this technique calis for the most ¢araful adherenceto the
limitations.and safeguardsimposed, including congtant monitoring by both medical and
psychological personnd of any detaineewho is subjected to the waterbward.

51 In Hilao V. Eslate OfMarens, thie Ninth Clreult stated thaf a course ofoonduct invelving a number of

techniques one of which has smi]amms to the wattr’ooarc; ‘constituted torure. The vourt described the course of
conduct as fotlows:

He was then inferrogated by members-of (e militery, who Blindfolded ang seversly beat him
While hewas handcuifed snd fettered; they also threaténed s Withdeathy When this round of
interrogation ended, he was denied sIeep and repeatedly treatened with death. If the next round
of irterrogation, al of his limbs were shackled (6 a'cot anda lowel was placed over his noseand
mouth; his interrogators then poared.water down hi, nostrils SO that e felt aSthough he were
drowming. This lasted for approxinulely si houss, dur| ng which Grme interrogators threatened
him] with electric shock and death. Atthe end of thiswater torfure, [he] was left shackled 10 the
col for the foliowing three days, during which e he was repeatedly interfrogated. - He was then
Imprisoaed for seven months in asufTocatingly hot and unlit ozl medsuring 2.5 meters square;
Buring this trae hewas shackled {o his oot, 81 first by alf his IMBDS rd Tater by one hand and ons
foot, for all but tie briefest periods (inwtiich he was dlowed to eat oruse the wilet), The
"‘%"E&:f‘fs were offEn so Ught (hat tie slight®st movement . . . made therdstut into his flesti. During
this pesiod, hefdt ‘extreme pair, 3Ymost undescribable, the ‘oregotn’ and “the feeling that tons of
lead , .. were falling on {iis] brain. [He) was never told how leng the-treatment inflicted ypon

. ecchimsvenlddag Afteptis sevep-montheshackisddobisootdhelspontinoradhansiphtyearcin o

detenidn, approximately five of them in solltary confinement and the rest in near-solitary
confinerent,

0 i [ A R TN A TN A e Y PSR g v e e A s 2 1 T s e b e )

103 F.3d at 750-91, Theo:rurt thest corcluded, “it seers clear that aif of {he abuses to which [a plaintfi) teStIerd-
including theeight years during which he was held in solitary or near-sofliary confinement—eonstitued asingle
course of conduct of tofture.” Id, & 795, Inaddition to the obviousdiffercnces between tie (eélunquc in Hilao and .
the CIA'suse of the waterboard subjest t0 the careful imits described above (araong otherhings in Hilao the
session lasted six hours and fcllowed expbicit threats of death and severe physical beatings), Ihe cout reachied no
conéfusion that the technique by [tself constituted torture. However, the fact thal atéderal gopellate ceurt would
even Colloguially deseribe atechnique that may shars some ofiliecharacieristics of the witerboard as ®waler
torture” counsels continued ¢zre and earefid monitoring in the use of this technique.

Top seCre T HNEEN o5
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Even if the occurrence of ene of the predicate acts could, depending on the circumstances
of apaticular case, give riseto an inference onntent to cause “prolonged mental harm,” no such
circumstances exist here. 0 the, coirtrary, experience with the use of thewaterboard indicates
thal prolonged menta harm would not be expected to occur, and CIA's use of the technique fs
subject to a variety Of safeguards, discussed above, designed to easure that prolonged mental

harm does not result Therefore, thecircumstasices here would negate anY 'potentiaHnference of
specific intent to cauge such ham.

Assuming. adherence to thestriet limitations discussed herein, induding the careful
medica menitoring and avallable intervention by theteam as necessary, we conchide that
athough the question is substantia and difficult, the authorized use ofthewsterboardby
adequately trained interrogators and other team members could not reasonably be col1Sdered
specifically intended to cause severe physical.or mental painor suffering and thus would not
violate sections 2340-2340A.%

M sum; based on the information you have provided and the limitations, procedores, and
‘sofeguards thet would be in place, we conclude thati—altheugh extended steep deprivation and
use ofthe waterboard present miore Substantia questions in certain respects under the Satute and
the use of the waterboard raises the mog substantial i ssue-noneoftll ese specific techniques,
considered individualy, would violate the prohibition in sections2340-2340A. Theuniversal
rejection of torture and the President's unequiyoca direciive that the United Statesnot engage in

.torture warrant great ¢are in anayzing whether particular interrogation techniques are consistent
with the requirements of sections 2340-2340A,'and we have stterpted to employ such care
throughiput our andysis. We emphasize thet these are issues about which reasonable persons
may disagree. Ourtask has beed made more difficult by the imprecision ofthe gatute and the
reldive absence ofjudicial guidatice, but we have applied our best reading ofthalaw to the

. specific factsthat you have provided. As is apparent, ourconclusioo isbased on .the assumption

:that close observation, including medica and psychologioa monitoring orthe detainees, will
continue during the period when thesetechnigues are used; that the personnd present are
~authorized to, arid will, stop the useofatechnique a any time !flhey believe it is being used
irnproperlyor threstens adetaines’s safety or that & detainee may be a risk of suffering severe

phy ar.menial pain, o SUffering; that the medical and psychological personnel are
continuallyassessing the availablditeratun; and ongoing experience e with detainees, and that, as
they have done to date,.they wiil. make adjustments to techniques to ensureihat they do not cause

severe physical pr pental pain or suffering.to the detsinges; and that-allinteryogators.and ofber |

team members understand the proper use of the techniques, thai the techniques re not designec gned

e rea LR AT AT T A S £ e e ik Term b e e 7 P s AL L [ T T T M L L VR ST T ] e P e B A R A rrmsem——

St As noted, medical personned are instrucled to exerciss speoial care in monitoring and reporting ol use of
the waterbdard. Sze OMSGuidelines at 20 (*NOTE: In order t0 best inform future medical judgments and
recommendations, it is irporiant that every pplication of thewaterboard be thoreughly documentzd: how Jong each
application (and the entireprocedure] lzsted, how much swates was used in the process (realizing that much splashes .
off), bow exactly the water was applied, if asealwas achioved, i the nsso- Or oropharynx was filled, what sert of
volume Was expeiled, how Tong was the break betiveen 2pplication’s, and how the subjest |ooked between ezch

{réatment.”) (emphasis omitted).
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or intended to cause severe physical or mental pain or suffering, and that they must cooperete
with OMS personnél in the exercise Of thar important duties,

Please let usknow ifwemnay beof further assistange.

fﬁméﬁv@%q(/

Steven G. Bradbury
Principal Deputy ASSsisnt Attorney Genesal

SRR
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U.S Department of Justiee
Office of Lega Counsd
Office of tie Frineipel Depoly Sspislant Attorney Geomal Washingron, D.C. 20530

May 10,2005

MEMORANDUM FOR JOHN A. RIZZO
SENIOR DEPUTY GENERAL COUNSEL, CENTRAL INTELLIGENCE AGENCY

Re: Application of 18 USc. §§ 2340-23404 to the @&nrbihed Use alCerlain Techniques
in the Interrogclion ofHigh Vaiue al Qaeda Detainees

In our Memorandum for John A. Rizze, Senior Deputy Genera Counsel, Centra
Intelligence Agency, from Steven G. Bradbury, Principd Deputy Assistant Attorney General,
(Office of Legal Counsdl, Re: Application 0118 U.5.C. 88 2340-23404 1o Certain Techniques
That Afqy Be Used in the Interrogation ofaHigh Value al Queda Detainee (May ) 0, 2005)

(“Teclmigires}, we addressed the dpplieation of Ihe anti-torture statute, 18 U.S.C, §§ 2340-
23404, to certain interrogation tectinigues that the CIA rmight 'usein the questioning oCa-specific
a Qaeda operative. There, we considered esc¢h technique individually: We.now consider the
application ofthe statute to the use of these same techniquesin combination. Subject to the
conditions and limitations set out here and in Techniques, we conclude that the authorized

combined use of these specific techniques by adequately trained interrogators would not violate
sections 2340-2340A.

Techniques, which set, out our generd interpretation of the statutory elements,guidesus
here] Whilereferring to the andysis provided in that opinion, we do not repeat it, but instead

1 As noled in Techniques, the Crisminal Dvison of the Departmeat of Justice fs satisfied tho! our genersd
interpesationof thelegal standards undér seotions 2390-2340A found in Technigit®s; iscondstenl with its
coacTencs - our Meamorandum for James B. Comey, Deputy Attorney Geaerzl, fram Daniel Levin, Acting
Assistant Attorney Generdl, Office Of Legal Counsel, Re: Legal Standards Applicable Under 18 USC, §§ 2340-
23404 (Dec. 30,2004). In the presenl mermorandum, we address only the application of B U,5.C. §§ 2340-2340A
to combinations of intérrogation techniques, Nothing in s memerandurh O iN our prior advice to the CIA should
be rcad to suggesi |hat the use of these techniques would conforms t0 Lhe requiremeats of the Unifonn Code of
Military Justice that governs meribess of the Armed Forces or (o United States obligations under the Geneva _
Conventions In ¢ircumstances where thess Conventions would apply. We do net address the possible applivgtion of
article 16 ofthe Urited Nations Convention Against Torture and Other Crugl, Inhuman or Degrading Treatraen| or
Pupishment, Dex. 10, 1984, S. Treaty Doc. No. 100-20, 1465U:N.T.S. g5 (entered into force for U.s; Nov. 20,
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presume afamiliarity with it. Furthermore, in referring to the individud interrogation techtiques
whose combined use is our present subject, we mean thosetechniques aswe desciibed them in
Techniques, including dl of the limitations, presumptions, and safeguzrds described there.

TOP SECRET/

One overarching point from Techniques bears repedting:  Torture is abhorrent and
universdly repudiated, see Techniques a |, aridthe President has stated thét the United States
will not tolerateit. Jd at 1-2 & n.2 (citing Statement on United Nations Internationa Day in
Support of Victims of Torture, 40 Weekly Compo Pres. Dec. 1167-68 (July 5, 2004». In
Teclmiques, we accordingly exercised great care in gpplylng sections 2340-2340A to the

individua techniques ut issue; we apply the same degree ofeare in considering the combined use
ofthese techniques.

-Under 18 U.S.C. § 2340A, itisa crime to commit, attempt to commit, or conspireto

,commit torture outsde the United States, "Torture" is defined.s*an act committed by aperson
acting under color oflaw specificaly intended t9inflict severe physicd or mental pain or
suffering (other than pain or SUffering incidertal to lawful sanctions) upon another person within
his custody gr physical controL" 18 U.S,G. §2340(1). "Severe mentd pain or suffering” is
defined as "the prolonged mental harm caused by or resulting from’ any of four predicate acts.
Id §2340(2). These aets are (1) "theintentiond, infliction or threatenéd infliction of severe
physica pan Or suffering”; (2)"the adminigtration or application, or threatenedadminigtratiort or
application, of mind-altering substances or other procedures caleaslated to disrupt profoundly the
senses orthe persondity"; (3) "the threat of imminent deeth”; and (4) "the.threat that,ancther
person Will imminently be subjected to death, severe physical pain or suffering, or the
adminigtration or apptication of mind-altéring Substances or other procedures calculated to
disrupt profoundly the senses or persondlity.”

In Techniques, we concluded that the individud authorized' use of severd specific
interrogation techniques, subject to avarety 'of limitations and safegurrds, would not violeate the
datute when employed in the interrogation of a specific member of d Qaeda, thoUgh we
concluded thet a least in certain repects two of the iechnlques presented substantia questions

" under sections 2340-2340A. Thetechniques that we andlyzed were digtary manipulation, nudity,
the atention grasp, walling, thefacid hold, thefacid dap or insult slap, the sbdominal dap,

cramifRl confinement, Wall standing, stress fositions water dousing, &xtended deep deprivation,
and the "waterboard." Techniques at 7-15,

1944}, nor do weaddress any question relating 10 conditions Of confinetaent or deténbion, as distingt from the -
interrogation of detainecs. We stress that our adviee or: the application of sections 2340-23404 does not represent
the policy views of the Depariment of Justice concerning inferrogation practices, Finally, we note that section
6057(a) of HL.R. 1268 (109th Cong. I'st Sess), if it bevemes law, would forbid expending or obligating funds made
available by that bill “te subject any PErson in the custody or under the physical control ofth. United Sfates t0
tortuze,” but because the bill would define “lorture™ to have "the meaning given that term in sestion 2540(1) oflitle
18, UnitedStztes Code," § 6057(b)(1), theprovision {to the extént it might apply here at al) wouid merely reaffism
the preexisting prohibitions on torturein sestions mO-2340A.
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Technigues analyzed only the use of these techniques individualy. Aswe have
previou'dy advised, however, “courts tend to takea totafity-of-the-circumstances approach and
congder an entire cousse Of conduct to detennine whether tortureas occurred,” Memorandum
for John Rizzo, Acting Genera Counsd, Centraintelligence Agency, from Jay S. Bybes,
Assgtant Attomey Generd"Office of Legd Counsd, Re: /rierrogatiorr of al Qaeda Operative
a 9 (Aug, 1, 2002) (“Interrogation Memorandum'’) (1S). Acomplete analysis under sections
2340-2340A thus entails an examination of the combined effects of any teéchriques that might be

used,

In conducting this andlysis, there aretwa additional areas of general concern. First, it is
possblethat the gpplication'of certain techaigues might render the detainee unusudly
susceptible to physicd or miemal pain or suffering, |fthat were the case, use 6f'a second
technique that would not ordinzrify be expected to-and could not reasonably be consdered
specificaly intended to~cause severe physica or mentd pain or suffering by itsalf might in fact
cause severe physica or mentd pain or suffering because of the enhanced susceptibility crested
by the ftrst technique. Depending on the circumstances, and the knowledge and mertal Sate, of
the interrogator, one mightconc! ude that severe pein Or suffering was specificaly intended by

the gpplication of the second techinique t0 adetainee Who was particularly vulnerable because of
the application of the first, teshnique. Because the'use of itieSe techniques in combination | is
intended to, and infact can be expested to, physically weai diwn adetainee, becauseit is '
difficult t0 ,asess as t0 a particular individust whether the gpplication ofmilltipletéchaigues
renders thet individdal more susceptibleto physical pain or suffering, and bedause sleep

, deprivation, 41 particular, has a /lumber of documented pnysiologica effects that, in some

circumstances, could be problematic # is important that all participating CIA personnd,
particalacly interrogators and personnel of theCIA Office of Medical Services ("OMS"). be
aware ofthe potentid for enhanced susceptibility to pain and suffering from each interrogation
techmigue. Wealso assumethat there Will be active ard ongoing monitoring b medies) and
psychological personnd of each detaineewho is undergoing aregimen of interrogation, and -
active intervention by amember of the team or medica staff as necessary, S0 as-to avoid the

possibility of severe physica or mentd pain or suffering within the meeni’ng of'18 Us.C.
§§ 2340-2340A as aresult of such combined effects

Second. it is possible that certain technigues thet do not themsealves cause severe physical
, OF mental pa g_m or suffering might do S0 in copbination, particularly yehen used over the 30-day
infertopation period with which we deal heré. Aggain, depending On the circumstances, and the

menta stateof the interrogator, their use might be considered to be specificaly intended to cause
such severe pain or suffering. This concern calls for an inquiry into the totali

Y our,office has outlined the manser in which many of the individua techniques we
previoudy consdered could be combined in BackgrOUIIdPaper on CIA's Combined Use of
Interrogation Technigues (Undated, but transmitted Dec. 30, 2004) (“Background Paper”). The
Background Paper, which provides the prineipal basis for our andlysis, first divides the process

of interrogation into three phases: “Initial Conditions" "Trangtion to Interrogation,” and

"Interrogetion.” lei.. at 1. After describing these thres pheses, S@id. a 1-9, the Background

Paper "provides alook at a prototypical interrogation with an emnphasis O the agplication of

TOP seeffrm oo



FROM S$ITE 1% DOJ (TUEIMAY 10 2008 17:50,/57.17:45/MC. 6160428715 P -85

rop stcre/ N o O
interrogation techniques, in combinetion and separately,” id d 9-18. The Background Paper
does not include any discussion of the waterboard; however, you have separately provided to us
adescription of how the waterboard may be used in combination with Olher techniques,
particularly dietary manipulation and deep deprivation. Sez Fax fCIr Steven . Bragh

Principal Deputy Assigtant Attorney Generd, Office ofLegal Cou o
Assistant Generd Counsdl, CIA, a 3-4 (Apr. 22, 2005) (“Aprit 22

Phases ojthe Interrogation Process

: Thefirgt phase of the interrogation process, “Initial Conditions," does not involve
interrogation {echniques, and you have not asked us to condder any legd question regarding the
ClIA's practices during this phase. The"Initid Conditions™ nonetheless sei the stage for use of
the interrogation techniques, which come later.’

According tothe Background Paper, before being flown to the Site of interrogation, a
detainee is given amedical examination. Hethen s “securely shackled and is deprived of sight
.and sound through the use of blindfolds, earmuffs, and hoods' during the flight. lil, 4t 2. An on-

boardniedical officer monitors his condition. SecurilY personnel also monitor the detainee for
signs of distress. Upon arrival a the site, the detsinee “finds himself in complete control of
Americans” and is subjected to “precise, quiet, and dmodt clinical” procedures designed to
underscore "the enormity arid suddenness of the changein environment, the uncertainty about
what will happen sext, and the potentia dread [a detaineg) may have orus custody.” Id. His
head and face ere shaved; his physica condition is documented through photographs taken while
heis nude; and heis given medica and psychological interviews to assess his condition and to

meake sure there are no contraindicalions to the use of any particular mterrogau on techniques.
Seetd at 2-3,

The detainee then enters the next phase, the “Transition to Intern:>gation:" The.
interrogators conduct an initia interview, "in arelatively benign environment," to ascertain
whether the detaineeis willing to cooperate. The detsinee is "nonnally clothed. bilt seated and
shackled for security purposes” 1d a 3. Theinterrogatorstake “an open, non-threstening
approach,” but the detainee "would have to'provide information on sctionabie threats and
location information on High-Value Targets a large—aot lower-level information—for
mterrogators to continue with [this] neutra approach " Id. 1fthe detainee does not meet this

“very Tugh standard, the interrogators submit adetailed interrogatiof plan to CIA headquarters

1 Altbough the OMSGuidellnes on Medical and Psychctagical Su
IRIerrOgation gt Lelenton (e, 2008) (- UMD Culdesney ] io1hd A L '
transport if nestsany (0 protect the detaines or therendifion ieam, i at 4-3, |he OA%S Guidelines do not pravide for
the use of sedatives for interrogation, The Backgravnd Poper does not mention the administration of any diugs
during the détaines’s fransportation to the sils of the interrogalion o at any Other time, and we do hiot address any
such administration. OMS, we wnderstand, isundware of any use of sedation during the transport of a delaines in
the last two years and siates that the inlerrogation program does not use sedalion Or medication for the parpose of
interrogetion. We caution thet any use of sedatives should be carefully svahsasted, including under 18U.SC.
§2340(2)(B). For purposes of our analysis, Weassune that o drugs are adminisiersd during the releyant period or
thal there aré no ongoing effects from any administration of any drugs, i that assumption does not hold, our aralysis
and condusions conld change.

rt fo ADdai nee Rendition,
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for gpproval. Ifthe medicd and psyéﬁoiogiml assessments find no contraindications to the
proposed plan, and if senior CIA officers a headquarters gpprove same orall of the plan through
acable transmitted to the site of the interrogation, the interrogation moves to the-next phase. Jd.'

Three interrogation techniques aretypicaly used to bring the detainee to “a basdline,

dependent dtate,” "demongtrat[ingJ to the [detzinee) that hehas no control over basic human
- needs'and helping to make him “perceive and vauehis persond welfare, comfon, and

immediate needs more than the infonnation he is protecting.” ¥l a 4. The three techniques
used to estzblish this"basdline" are nudity, deep depri vation (with shackling and, at leesta .
times, with use of adigper), and dietary manipulation. These techniques, which Techniques
déscribed in some detail, "require little to no physica interaction between the detainee and
interrogator.” Background Paper at 5.

Other techniques, which trequire physcd interaction between the interrogator and
detaineg" are characterized as "corrective' and "are used principdly to correct, sartle, or ...
achieve another enabling objective with the detainee.” J&. These techniques "are not used
smultaneoudy but are often used interchangeably -during an individud interrogation sesson.”
J. Theinsult dgp is used "periodically throughout the interrogation process when the
interrogator needs to immediately correct the detainee or provide aconsequence to adetaines’s
response or non-response” Jd. at $-6. Theinsult dap "can beused ill corbination with water.
dousing or knedling stress positions”™—féchnigués that are not charactérized as "corrective” /4.

-at 6.. Another corrective technique, the.odominal dap, “is Smilar to the insuitdapill .
application and desired résuft” and “provides the variation necessary to keepa high-evel of
unpredictability in the interrogation process.” Jd The abdominal dap may besimuitaneously,
combined withwater dousing, stress positions, and wall standing. A third corrective technicue,
thefacid hold, "isused sparingly throughout interrogation.” 1d. It is not painful; but
"demongratesthe interrogator's control over the (detaineg}." 7d. 1t too may be Smultaneoudy
combined with water dousing, stress positions, and wal standing. Jd Findly, the attentiar

- grasp "may be used several times in the same interrogation” and may be sifrnulianeously
combined with water dousing or knedling stress postions. 14

. Some techniques are characterized as"coercive.” Thesetechniques “place the detainee
inmore physicd and psychologicd stress” e, a 7. Coercive techniques "aretypically not used

. P
& S T

* The CIA maintains cestain “detention condiions’ & dl ofitsdetention facilities. (Thess conditions “are
not interrogation techniques,” id. a4, and you have NOt asked US10 asscss thelr fawfuiness under the Setute) The

Interropation process.” fd. These condifions cahance seourity, 1Nenoise prevents the defatnge fronl overhicaring
conversations Of staff members, preciudeShin from picking up “auditory clues” abost NiSsurroundings, and

disrupts any effortsto communicate with ottier detainees. M. The light provides better conditions for security and:
for moniloring by the medicd and psychological staff and the interrogators, Although We do not zddress the
lawfulness of uaing white foise (not 10 axceed 79 decibels) and condant tight, we note that aceording 10malterials
you havefurnished (0 us, (1) the Occupational Safety and-Heallh Administraticn bas determined that thereisn risk
of permanent hearing loss from continuous, 24-hour per day exposure 10 noise of upta 82 decibels, and (2) detainees.

- ypically adapt firly quickly Lo thecenstant light andit does not inlerfereunduly with ghsirability fa.geep. Be Fax

- for DanLevin, Acting Assistant Altomey General, Office of Lagal Consse, fro
General Counsel, Centrdl Intelligence Ageney 2t 3(Jan, 4,2000) (Ew,).
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in combination, athough some combined use is posshle " 1d Walling “is one of the most
effective interrogation techniques because it wears dowil the [detaineg] physicaly, heightens
uncertainty in the detainee about what the interrogator may do to him, and crestes a sense of
dread when the [detaineg] knows he is about to bewaled again. 1d." A detainee “may be
walled one time {one impact with the wall) to make apoint or twenty to thirty times
consecutively when the interrogator requires amore significant responsc to aquestion,” and
"will bewaled mUltiple times' during asesson designed to beintense. 1d Walling cannot
practically be used at the same time as other interrogation techniques.

Water temperature and other considerations of safety established by OMS limit the wse of
another coercive technique, water dousing. Seeid at 7-8. Thetechnique "may be used
frequently within those guidelines™ Id a 8 As suggested above, interrogators may combine
water dousing with other techniques, Such as stress positions, wal standing, theinsult dap, or the
abdomind slap. Seeid. a3 8.

The use of stress positions is "usually sglf-limiting in that temporary muscle fatigue
usudly leadsto the [detainegS] being unable to maintsin the stress position after aperiod of
time" fd Depending on the particular postion, stress postions may be combined with water
dousing, the insult dap, the facid hold, arid the atention grasp. Seeid Another coercive
technique, wall standing, is"usualy sdf-limiting" in the same way as stress positions. fd. It
may be combined with water dousing and the abdomina dap. Seeid OMS guidelines limit the
technique of cramped confinement to no more than eight hours at & time and 18 hours aday, and
confinement in the "small box™ is limited to two hours. 1d. Cramped confinement cannot be
used in simultaneous combination with corrective orother coercive teghniques.

Weunderstand that the erA'suse of dl-these interrogation techaigues is subject to
engoing monitoring by interrogation team members who will direct that techniques be
discontinued if there i sa deviation from preseribed proceduresand by medica and psychologica
personniel from OMSwho wiU direct that any or dl.techniques be'discontinuedifin their
professiond judgment the detaineeinay otherwise suffer severe physical or mental pain or
suffering. See Techniques at 6-7.

A Prototypical Interrogation

2~ prototypichl interrogation,” the Getainee begins hisfirstinterrogation session.
stripped of his clothes, shackled, and hooded, with the walling collar over his head and around

* Although wailing “wears down the [detaines] physically,” Backgroursd Paper a 7, and undoubledly may
sartle him, weunderstand that it iS not significandy painfut. Thedetaines hits “3 flexible false wall,” designed "to
create aloud sound when the individaal hIS It" and thug to catise “shoek and surprise.” Jnferrogation Memorandum
2t 2. But thedeialnes's “head and neck are supported with amlled hoog or towe that provides ac-collar effect 10
help prevent whiplagh'; ilis thedetainee's shoulder blades-thal hitthe well; and the detaizes isdlowed to rebound
froin the flexible wall in erder to reduce the chances of any injury. See 7 You haveinformed usihat adetaines is
expected to feel “dread’ at the prospect of walling because Of the shock and surprise caused by the technique and
because of|hesense of powerlessness that comes from belng roughly handled by theinterrogators, not becaise the.
techaique Cause, significant pain v

oS
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his neck. BackgroundPaper a 9-10. The interrogators ren)ove the hood and explain thet the
detainee can improve his Situaion by ceoperating and may say that the interrogators"will do
what it takes to' get important information.” f2* As Soon as the detainee does anything,
incongistent with the interrogaters'ingtruetions, the interrogators use aninsult dgp or abdomina
dap. They employ walling if it becomes olear thal the detainee is riot cooperating irrthe
interrogation. This Sequence “may coritinue for severd more itetations as thé interrogators
continue to measure the [detaineg's} resistance posture and apply a negative sonsequence to Jhis]
ressanceefforts.’ |d. The interrogators and security officers then put the detainee into position
for standing deep deprivation, begin dietary manipwation through aliquid diet, and keep the
detatnes nude (except for adigper). Seeid a 10-11. Thefirgt interrogation session, which
could have lasted from 30 minutesto several hours, would tlien beat an end. Seeid. a N.

I fthe interrogation team determines thereis aneed to- continue, and if/he medica and
psychologica personnel advise that there are no contraindications, asecond session may begin.
Seeid. a 12. Theinterva betweén sessions could beas shoft as-an hour or as long as 24 hours.
See fd. & ]1. At the gart of the second session, the detainee is released from the Pogition for
standing Sleep deprivation, is hooded, and is positioned againgt the watting wall, with the waliing
collar over his head and around hisnack. Seeid Even before removing the hood, the
interrogatorsuse the attention grasp to startle the detainee. The interrogators take of f the hood
and begin questioning. Ifithe detaineedoes not give appropriate answers to the first quegtions.
thelinterrogators use an insult slap Or abdominal slap. ‘See il They employ walling if they
detennine ,that the detainee "is intent on maintaining his resstance posture.” Id. at 13. This
sequence "may continue for multiple iterations as the interrogators continue to measUre the,
[detaineg's] resstance posiure” |d Theinterrogatorsthen increase the pressure oo the detainee
by usng ahase to dousethe detaines with water for severd minutes. They stop and Start the
dousing as they continue the injesrogation. See id They then end the session by placing the
detainee into the same circurastances as a the end of the fird session; thedetaines isinthe
sanding position for deep deprivation, is nude {except for adigper), and is.subjected to dietary
_rgawi pulation. Once again, the sesson couldhavetasted froJTi30 minutes to severa hours. See
id .

Again, ifthe interrogation team determines there i saneed to continue, and i fthe medical
and psychological personnd find no contrandications, athird sesson may follow. The sesson
bagl%g}_ih_the detaineg podrionedas, & the beginning of the second, Seeid. 2t 14. Ifthe
detainiee CONtiNUESto resis, the interrogatorseortinue to use walling and water dousing. The
corrective techniques-theinsult dap, the abdomina dap, the facid hold, the attention grasp--

“may be used severd times during this session based on the responses and actions of the

[defsinee]” |a Theinterragators integrate stress positions and wall standing into thesession.
Furtherrnofc, "[Untense questioning ard walling would be repeated multipletimes.” 1d.
Interrogators "use one technique to support ancther." |d For example, they threaten the use of
walling unless the detainee holds astress po.silion, thus inducing the detainee to remain in the
position longer than he otherwise would. At the end of the sesson, the interrogators and security

, Weeddress the effects of this statement below app. 1819,
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personnel place the detainee into the same circumstances as a the end ofthe first two sessions,
with the detainee subject to degp deprivation, nudity, and dietary manipulation. -/d. .

In rater sessions, the interrogators use those techniques that are proying mogt effective
and drop the others. Sleep depriYation' “may continue to the 70 to 120 hour range, or possibly
beyond for the hardest resisters, but inno sase exceed the 1gO-hour time limit." le at 15." Ifthe
medica or psychologica personnel find contraindications, deep deprivation will end earlier. See
id, & 15-16. While'continuing the use of deep deprivation, nudity, and dietary manipulaion, the
.interrogators may add cramped confinement, As the detainee begins to cooperate, the
interrogators “begin gradually fo decrease the use of interrogation techniques.” Id a 16. They'
may perinit the detainee to sit, supply clothes, and provide more appetizing food. See id.

The entire process in this “protatypical interrogation” may last 30 days. |f additional
time s required and anew approvd is obtained from headquarters; interrogation may go longer
than 30 days. Nevertheless, "[0]naverage, the actud use of interrogation techniques covers a
period of three to seven days, but can vary upwards to fifteen days based on the. resilience ofthe
[detaineel” Ed. Asin Techniques, our advice here islimited to an interyogation process lasting
no more than 30 days. See Techniques @ b.

Use ofthe Walerboardin Combination wit Other Techniques

Weonderstand that for asmall number of detajnees in very limited cireuimstances, the

. CIA may wish te use the waterboard technique.  You have previoudy explained that the
waterboard technique would beused ooly if: (1) the ClAhas credible)ntelligence thet aterrorist
attack is imminent; (2) there are "substantial and credibl eindicators the subject has actionable
infelligence that can prevent, disrupt or ddlay this attack”; and (3) other interrogation methods
.havefailed or are unlikely to yield actionableintelligence in time to prevent the aftack, See'
Attachment to.Letter from John A. Rizzo, Acting Generd Counsdl, CIA, to Daniel Levin, Acting
Assgtant Altomney Generd, Office of Legal Counsdl (Aug. 2, 2004), You have also informed us
thet the waterboard may be approved for use with agiven deteines only during, & most, one
single 30-day period, and tliat during that period, thewaterboard technigue may be'nsed on no
mote than five days. We further understand that in any 24-hour perlod mterrogators may use no
morethan tweo "sessions’ of the waterboard on asubject—with a“session” defined to mean the
time.that the detainee is strapped to the waterboard—and that no sesson may |ast more than two
hourS Bloreover, during any session, the muinber offndividual epplications of water Jasting 10
seconds or longer may not exceed six. The maximum lengih of any application of water is 40
seconds (you have infonned usthat this maxi mum hBSrarc v been reached) F| ndlv the totd

—eummative teof=l . -

- - EX
minutes. See Letter fro sociate (enerat Counsel, CIA, 'to Dan Levm
Acting Assgtant Attorney .enerat, Office ofLegal Counsd, a 1-2 (Aug. 19; 2004).

® Asin'Techniques, our advice here iStestricted to onr: goplication of no more than 180 iors of sleep
deprivation. — — -
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You have advised us that in those limited cases whers the waterboard would be used, it
would beused only in direct combingtion with two other techniques, dietary manipulation and
.deep deprivation. See April 22 e @ 3-4. Vhile anindividual is physicaly on the
waterboard, the CIA doesnot use theatteritiongrasp, walling, thefacia hold, the Facial or insult
slap, the abdomind dap, cramped-confinement, wal standing, stress positions, or weter dousing,
though some or dl of these techniques may be tsed With the individua before the CIA needs to
resort 10 the witerboard, and we understand it is possible that one or more of these techiniques.
Jaight beused on the same day as awaterboardsession, but separately-from that session arid not
in conjunction with the waterboard, Seeld a 3.

Aswe discussed in Techniques, you have informed us that an individual unaergoing the
waterboard is aways placed on afluid diet before he may be subjected to the waterboard in order
to avoid apiration offood matter. Theindividua is ket on Ihefluid diet throughout the period
the waterboard is used. For this reason, and.in this way, the waterboard is used incombination
with dietary manipulation. See April 22% e d 3.

You have also described how seep deprivation may be used prior to and duying the
~waterboard sesson, le. at'4. We understand thet the time limitation on use of sleep deprivation,
_as set-forth in I e;:bmqm‘:, continues-to be- sinet{y monitored-and-enforeéd Whier sleep

. deprivation s used in combinatioy with the waterbasrd {as it is when used in combiniatiors with
other twhmques) Se¢ April 228 wx dA. You havealso informed us thet thereis no
evidence in literature @ experience tagt d eep deprivation exzcerbates any harmful effects of the
waterboard, thoughit does reduce the detaine's will to resist and thereby contributes to tlie
effectiveness-of the waterboard as an interrogation technique, Jd. As in Technigues, we
undergtand that in the event the detainee vrere perceived to be unable to withstand the effects of
the w.aterboard for any reason, any member of the interrogation team has thig.obligation to
intervene and, if necessary, to halt theuée of the waterboard. See April 22 ESEE i & 4.

. The issue of the combined effects of interrogation techniques raises complex and difficult
questions and comies to us in aless precisely defined form than the questipnstrested in-our .
eatlier opinions about individua techniques. In evaluating individua technigies, weturned 10 a
body of expgmnce dﬁvclopeé inthe-use of anaogous techniques in military training by the
United Stafés, to medical literature, aid to the judgmént Of medical personnel. Because thereis

. less cartainty and definition'about the use of techmqu;s in combingtion, it is necessary to draw
more inferencesin assessing what may beexpecied. . Youhave informed usthdt, although "the .

. EXEmMpIar [Tt i, The protOtYETear W‘ﬁésenfﬁimhdﬁfﬁme Techniques .
areectvally employed,” “there is no template of seript that states with certainty when and how
these techriiques will be used in combination during interrogation.” . Baekground Paper a 17.
Whether ity other combination of téchniques would, in therelevanit senses, belike the ones
prcsented—-whether the combination would be ao'more likely to cause severe physical or mentd
pain or suffering within the meaning of secticns 2340-2340A~would be aquestion that cannot
beéssessed in the context ofthe present legd opinion. For thet reason, our-advice does no!
extend to combinations of technigues uilike the ones discussed here. For the same reason, ilis

espesially important that the CIA use great carein applying these various techniques in

1op spCrer/ A 0 7o
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,combingtion in ared-world scenario:and tJa the members of the interrogation tean, and the
attendant medicd gtaff, remain watchful for indications that the use of techniques in combination
may be having unintended effects, so that the interrogation regimen may be dtered or hated,if
necessary, to ensure that it will not result in severe physica or mentd pain or suffering to any
detainee in violation of 18 U,S.C, 88 2340-Z340A.

Findly, it both of our previous opinions about specific techniques, we evauated the use
of those techniques on particular ideniified individuals. 'Here, we are asked to addressthe
combinations without reference to any particular detainee. As is relevant here, we know only
that an enhanced interrogation technique, such as most of the techniques a issue in Fecligues,
may be used on adetainee only ifmedica and psychologicd persOnndl have determined that he

- is not likely; as aresult, to experience severephysical or mental pain or suffering:, Techmigues &
5. Once again; whether other detaineeswould, in therdlevant ways, be likethe ones previousty
at issue, would be aJactuat question we cannot now deide. Our advice, therefore, doés not
extend to the use of techniques on detzinees wnlike those we have'previoudly considered.
Moreover, in thisregard, it is dso epecidly important, aswe pointed out in Techniques with
respect to certain techniques, see, eg,, id a 37 (discussitig sleep deprivation), that the CIA will -
carefully assess the condition of each individud détaires and thet the CIA's use of these
.techniques in combination will be sensitive to the individualized physical condition and reactions
of each detainee, so that the regimen-of interrogation would be atered'or hdted, if necessary, in
the event ofunaoticipated effects or aparticulatdetainee.

Subject to these cautions and to the conditions, limitations,and safegisards set out below
and in Techniques, we nonetheless can reach some conclusions ébout the combined use of these
techniques, Although thisis a'difficult question that wil depend on the particular detzinee, we
do not believe thattne use of the techniques iz combination as you have described them would
be expected to inflict "severephysical or mental pan or suffering” within the mieaning of the
statute. 18 U.5.C. § 2340(J). Although the combination of interrogation techniques will wear a
detainee down physicaly, we understand thai the principa effect, as well as the primary god, of
interrogation using these techniques is psychological-"to creste adtate oflearned helpléssness
and dependence conducive to the cellestion ofinteUigence in apredictable, relidble, and
sustainable manner,” Background Paper & |-and numerous precautions are designed to avoid
inflicting "severe physica or menld pain or suffering.”

“=For présent purposes, we may divide “severe physic or medtat pan or suffering” into
three categories. "severe physical ... pain,™ “severe physical ... suffering,’ and "severe; ..
|11entalpain or suffering” (Ihelast being adefinedtermunder the statute} See Technigies at 22:

As explained below, any physicd pan resulting from the use ofthese techniques, even iri
combination, cannat reasonably be expected to meet Iheleve of "severe physicd pain”
contemplated by the statute. We concdlUde, therefore, |hatthe authorized use in combination of
these techrigues by adequately trained interrogators: as described in thie BackgroundPaper and
the April 22 arx; could: not reasonably be conddered specdically intended to do 0.
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Moreover, athough it presents 2 closer guestion under sections 2340-2340A, We conclude thet
the combined use of these'techniques aso eannot reasonably be expected to—and their
combined usein the suthorized manner by adequatdly trained interrogators could not reasonably
be congdered specifically intended te—suse severe physca suffering:  Although two
tecimiques, extended ste¢p deprivation and, the waterboard, may involve amore substantial risk
of physical distress, nathing in the other specific techniques discussed in the Background Paper
and the April 22 ax, or, as we understand it, in the CIA’s experience to déte with the
interrogations of merethan 'two dozen detiinces (three Of whose interrogationsinvo)ved the usc
of the waterboard), wailld lead to thie expéctation that any physica discomfort from the
combination of sleep deprivation or the watethoard and ather techniques would involve the
degree ofintensity and duration of physica distress sufficient to conditute severe physical
suffering under the statute. Therefore, the use of the technique could not reasonably be viewed
as specificaly intended to cause severe physicd suffering. We stress again, however, that these
guestions concerning whether the combined effects of different techniques may rise to the level
of physieal suffering within the meaning of sections 2340-2340A are difficult ones, and they
reinforce the ieed for close and ongoing monitoring by medical and psychological personnd and
by dl members of the interrogation team and active intervention if necessary.

Analyzing the combined techniques in tesms of severemental pain or suffering raisestwo

. questions under the statute. Thefirst iswhethier the risk of hallueinations.from deep deprivation
may become exacerbated when combined with other techniques, such that a detainee might be
expected to experience "prolonged menta harm” from the combination of techniques. Second,
the deseription in the Background Paper that detainees may be specificaly told that interrogators
will “do what it takes' to dicit infonnation, id. st 10, raises the question whether this Statement
might qualify as athreat of infliction of Severe physical pain or suffering or another of the
predicate acts required for “severe meritdl pain or suffering” under the Satute. After discussng
both ofthose possbilities below, however, we conclude that the authorized use by adequatdly

~ trained interrogators of the technigues in combinatioll, asyou haV/e-described them, would not
reasonably be expected to cause prolonged mental harm zrid could not reasonably be considered
specifically intended to cause severe menta pain or suffering. We stress that these possible

. questions about the combined use of tho techniques under the statutory category of severe mentd
pain or suffering are difficult ones znd they serveto reinforce the need for close and engeing
monitoring and active intervention if necessary.

Seyere b}g-?;cbf Pain "~

Our two previous opinions have not identified an techni ues that would inflict _ainthat

EPPTOUC e *sever[Ty]” reqUired 15 vislzie the stalule, A number Of the techniques—dielary
manipulation, nudity, deep deprivatioll, thefacia hold, and the attention grasp—are not
expected to cause physicd pain a all, See Technigues a 3Q.36" Others might cause some pain,
but the level of pain would not approach that which would- be considered "severe." These
techniques. are the abdomina dap, water dotsing, various stress positions, wal standing,
cramped confinement, waling, and the facid dap. Seetel. We dso understand that the
waterboard is not pltysically painful. I€£ at 4L In part becalSe none of these teetinigues would
individually cauSe pain that even approaches the “severe” level required to violate the statite, the
combined use ofthe techniquesunder the conditions outlined herewould not be expected to—
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and we concludethat their authorized use by adequately trained interrogators could not
reasonshly be-consdered specificaly intended to-reach that level.’

e recognize the theoretica possibility that the use of one or more techniques would
make adetainee more susceptibleto severe pain or that the techniques, in comblnation, would ..
operate.differenily from the way they would individually and thus cause severe pain. 'But as we
understand the experience involving the combination of various technigtles, the OMS medical.
and psychologlca personnel have not observed any such increase in susceptibility. Otherthan
the waterboard, the specific techniques under consideration in thism dum—-mcludmg
sleep depnvatxom-—have been applied to more than 25 detainees. See EEam o ot 1-3, No
apparent inerease in susceptibility to severe pain has been observed e er when techniques are
used sequential]y orwhen they are used simultaneously-for example, when an insult dap is
sithuttaneously combined with water dousing or & knedling stiess position, or when wall standing
issimultaneously combined with an abdominal dap and water dousing. Nor does experience
show that, even apart from changes in suscept:bmty to pain, combinations of these techniques
Lcause the technigues to operate differeatly so as to cause severe pain. OMS doctors #nd
psyohologists; moreover, confirm that they expect that the techniques, when combined as
describad in the Background Paper and in theApr/i22 ax, would not operate in adifferent
manner from thewdy they do individually, so.45 to cause-severe pain,

Weunderstanid that experience supports these conclusions even though the Backgrotnd.

Pagxer does give examples where the distress caused by onetechnique would be increased by use
of another,. The"conditfoningtechniques”—nudity, sleep deprivation, and dietary
manipulation—appear désignéd to wear dOwn the détainee, physically and psychologicgll
to allow ()iher techniques to be more effectiVe, see-Background Paper at 5,12; April 22§
at 4; and "thess [conditioning] technlques ars used in combination ill dmost dl cases”
Backgrouna’ Paper at 17. And, in-another example, the threat of walling is used to cause &

.. Getainee to hold z stress position longer than he otherwise would, See id at 14. Theissue rased
by the statute, however, is whether the techniques would be specifically intended to causethe
-detaines to experience "severe ... pain 18 U.S.c. §2340(1), In the case of the conditioning

d..

'1 We a&,;not suggesting that combinations OF repetitions Of acts that d0 not individually cause severe
physical pain could not result in savere physical | paun Oxher than e repeated U Of the “wallmg” technique,
howeigsanothing in the Rackground Papersuggests the kind ofrepetition that might raise an issue aboul severe

-physical pain; and, In!hecass Of walling, wé understand that 1his technigue Involves afalse; flexivle wall and isnot
significantly painful, even with repesition. Cur stvice with respect 10 walling in the presest memorandum | sbased
on llleunderstanding thal the mpd_im’c use of wallmg isintended c-n!y i0 ircrease the shock and drama of the

e octmignetewea rdowndhedeiain 1k reststance ardtesdin i CRRTERIcE HEticwiiTor BElreaed itk 17T
and that such useisnot intended 10, and doss notiin fact, éamss severe physicarpan to thedetaines. Along thess
lines, we vndegstand that Lhe repeated useof the fasull slapand the abdominal stap gradually. reduces their
. effectiveness and that their uss is thevefore limifed to tires when the defaines’s overt disrespet 10r the guestion or

-questionier requires immediate cotrection, When the delaines displays obvious effortsto misdirect or ignore the
question or questioner, or.when the detzines attermpls to providean cbvious lie In response to a-specific question.
Our advice assumes that theinterrogators will apply thoze technigues as designed and will not strike the detzines
with excessive force Of repelition iif Qunanner that might resalf in s¢vere physicat pein. As 10 all rechniqués, our
advice assumes (hat the use of the technigue Will b sfopped if there is any indication that itis br may be causing
severephysical pain 10 the detainés.

TOP SpefiEr.
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techniques, the principal effect, as you have described it, is on the detainee's Will to resist other
techniques, rather than on 'he pain !hat the other techniques cause. See Background Paper & 5, .
12;April 22§ ar & 4. Moreover, the stress positionsand wall standing, while inducing
muscle fatigue, do not cause"severe physicd ... pain:' and thereis no reason to believe that a
position, hed somewhat longer than otherwise, would create such pain. See Techniques & 3)-

33}

manitoring of the detainee that would very likely identify any such unexpected results as they
beginto occur and would reguire an interrogation to be modified or stopped if adetainee-isin
danger of severe physicd pain. Medicd and psychological personne assess the detainee before
any interrogation srarts. Se¢, eg., Techniquesat-s. Physca and psy.chologica evauations are
completed dzily during any period in which the interrogators use enhanced techniques, including
those a issue in Tedmiques (leaving aside dietary manipulation and deep deprivation of less
than 48 hours). Seeid a 57. Medicd andpsycnologicd persennet are on scene throughout the
interrogation, and are physicaly present or are otherwise observing during many of the
teshniques. Seeid a 6-7. These safeguards, which were critically important to cur conclusions
about individua techniques, are even lllore significant when techniques are combined.

In one specific context, monitoring the effects op detainess appears Particularly

‘central part of .the "prototypica interrogation." We noted in Zec#migues thet extended sleep
deprivation may cause asmal decline in body temperature and increased food consumption. See
Technigues a 33-34, Water dousing and dietary manipulation and perhaps even nudity may thiss
raise dangers of enhanced susceptibllity to hypothermia or other medica congiticns for a
detainee undergoing deep deprivation. As in Techniques, we assume that medical personnd will
be aware of these possible interactions and will monitor detainess closdly for any.signs hat such
.'interactions are developing. See id a )3-35. This monitoring, dong with quick intervention if
.any signs of problematic symptoms develop, can be expécted to prevent adetainee from
.experiencing severe physica patn.

aa"y"‘ﬁ:’” understand that some studieg suggest that extended sleep desprivat_ion may be
associated \W1th areduced tolerance for some forms of pain.' Severa of the techmques used by

¢ .Gur advice about walf sianding and stress DDSIEOHSM that the positions nsed fin each techhiqueare

.Iotesigned 1o produce severe paln (Ral might result from contortions or fwisting Of thebody, but only temporary
muscle fatigoe,

7 Forexamgpte, onestndy found astatistically significant drop of 8-9% ir subjects” tolerance threshalds for
mechanical or préssure pain after 40 hours of iolal-sleep deprivation. See 8. Hakid Onen, € al,; The Effecss of Total
Steep Deprivation, Selective Seep Interruption and Sfeep Recovery on PaiN Tolerance Threshvids InHealthy
Subjecis, 10 ), Steep Research 3541 (2001}, seealse id, 3t 35+36 {discussing oiher Sudies). Another Study of
extended totgl sheep deprivation found asignificant decyeass in the threshotd for heat pain and Some Gecrease in the
cdld pdll threshold. See B. Kundermann, et al., Slesp. Deprivation Affecis Thernal Patii Thresholds bul nor
Somatosensory Thresholds in Healthy Volunteers, 66 Psychosomalic Med:932 (2004).
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the CIA may involve adegree of physical pain, as e have previoudy noted, including facid and
abdomind daps, waling, siress podtions, and water dousing. Nevertheless, non¢ of these
techniques would cause anything approaching severe physicd pain. Because deep deprivation
appears to cause at most only relaively moderate decreases in pain tolerance, the use of these
techniques in combination with extended deep deprivation would not beexpected to cause
severe physcd pan. '

TOP §E[CRE'U o e

16 (v: G 2002) Gandad met T E | YPA 6y acourse of condu.ct that figTuded severe
bectings to the genitals, head, and other paris of thelbody vwith meta pipes and varions other
Items; removal of teeth with pliers; kicking in(he Face and ribs; breaking of bones and ribs and
didocation of fingérs; cutting afigure into the victim's forehead: hanging thevictim and beating
him; extreme limitations offood and water; and subjection to games of “Russizn roulette’,.

In Tecmiques, werecognized thet, depending on the physical condition and reactions of
- given individual, extended deep deprivation might cause physica distress in some cases. I1d a
34. Accordingly, vie advisedtbat the strict limitations and safeguards adopted by the CIA are
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important to ensurethat the use of extended deep deprivation would not cause severe physical
suffering. Id. a 34-35. We pointed to the close medical monitoring by OMS of each detainee
subjected to deep deprivation, as well as to the power of any member of the interrogation team
or detention facility staff to intervene and, in particular, to intervention by OMS if OMS
concludes in its medica judgment that the detainee may be experiencing extreme physica
distress. With those ssfeguardsin place, apd based on the assumption thet they would be strictly
followed, we concluded that the authorized use of deep. deprivation by adequately trained
interrogators could not reasonably be consdered specificallyintended to cause such severe
physical suffering. Jd. at 34. We pointed out that "[d]ifferenUndividua detainees may react .
physicaly to deep deprivation in different ways™ Id., and we assumed that the interrogation
team and medica staff "will separatély monitor each individud detainee Who is undergoing
deep deprivation, and that the gpplication of this techniquewill be sengtive to the individudized
physica condition and reactions Of each detainee” lii.

TOP SECRET/, -_ :

AlthOUgh it is difficult to calculate the additiond effect of combining other techniques
with deep deprivation, we do not believe that the addition of the other tecnnicues as déscribed in
the Background Paper would result in "severe physicd ... suffering” The other techniques do
not themselves inflict severe physicd pain. They are not ofthe intensity and duration that are:
necessary for "severe physicd suffering”; indtead, they only increase, over ashort tillie. the
discomfort that adetainee subjected to sleep deprivation experiences. They do not extend the
time at which seep deprivation would end, and athough it is possible that the other techniques
increase the physical discomfort associated with deep deprivation itself, we cannot say thet the
effect would bese sgnificant as to cause"physicd didtress that is 'severe congdering its
intengity and duration or persstence” Technigques a 23 (internd quotation marks omitted). We
ernphasize that the question of "severe physca suffering” in the context of acombination of
techniques is asubstantia! and difficult one, particularly in light oftheimprecision in the

. statutory standard and the relative lack of guidance in Ihe case law. Neveriheless, we believe
that'the combination of techaigues in question herewsuld not be“extreme and outrageous” and
thus would .not reach the high bar establishedby Gongress in sections 2340-2340A, which is
reserved for actionsthat “warrant the universal condemnation thet thie tertn “forturs’ both

connotes and invokes"  See Price V. Socialist People’s Libyan Arab Jemehiriya, 294 FJd a 92
(interpreting the TVPA)

LD explained in Technigues, experience with extended slegp deprivation shows that
"[slurpnsingly, little seemed 10 0o wrong with the subjects physicaly. The main effects lay
with deepiness and impaired bran functioning, but even these were no great causefor concern.”
] il il edi0RS Q000 TV i of-Slecp-|

Mammals 23-24 1988)). The agpectsof steep deprivation that might result in substantial
physica discomfort, therefore, &re limited in scope; and athough thedegtee of distress
associated with deepiness, as noted above, may differ fromi person to person, the CIA has found
that many of the a least 25 detainees subjected to deep deprivation have tolerated it well. The
generd conditions in which deep deprivation takes place would not change this conclusion.
Shackfing is employed as apassve means of keeping adetainee awake and is used in away
designed to prevent causing significant pain. A detainee is not aHowed to hang by his wrists
When the detainee s shackled in asitting position, heis on astool adequate to bear his weight;
and ifahorizontal position is used, there is no additiond stress on the detaineg's arm 0T leg
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jointsthat might force his limbs beyond their natural extension or create tension on any joint.
Furthérmore, team members, aswell as medical staff, watch for the development of edema and
will zct to relieve that condition, should Significant edema develop. |f a detainee subject to deep

deprivation is usng an adult digper, the diaper is checked regularly and changed as needed to
prevent skin irritation.

Nevertheless, we recognize, as noted above, the possibility that Seep deprivation might
lower adetainee's tolerance for pain. See supra p.3 & n9. This possibility suggests that use of
extended deep deprivation in combination with other techniquedlilight be more likely than the
separate USe Of the techniquesto place the detainesin astate of severe physica distress and,
therefore, that the detainee might be more likely to experience severe physica suffering.
However, you have informed us that the interrogation techniques et fssue would not be used
dUring.a course of extended deep deprivation with such frequency and intensity asto inducein
the d'etainee apersistent condition of extreme physical distress such as may congtitute™severe
physical suffering”™ within the meaning of seetigns 2340-2340A. We understand thet the
combined use of these techniques with extended deep deprivation is not designed or expected to
cause that result. Even assuming there could be such an effect, members ofthe interrogation

- team and medicd stafffrom OMS monitor detainees and would intercede ifthere were
indications that the combined use of the techniques may be having that result, and the use of the

- techniques would be reduced in frequency or intehgty or hdted dtogether, a5 nécessary. Inthis
rsgard,'we assume that i f adetsinee started to show an aypicd, adverse reaction during deep
deprivation, the sysem for monitoring would identify this development.

These condderations underscore thet the combination of other jechniques with deep
deprivation magnifies the importance of adhering drictly to the limits and safeguards gpplicable
to sleep deprivation as an individud technique, as well as the understanding that team personnel,
aswel as OMS medica personnd, would interveneto ater or stop the use of an interrogation
technique i f they conclude thet adetaines is or may be experiencing extreme physical didress.

The waterboard may be used smultaneoudywith two other techniques. it maybe usad
during acourse of deep deprivetion, and as explained above, adetainee subjected to the
waterboard must be under dietary manipulation, because afluid diet reduces the risks of the
technique. Furthermore, elthough the insult slap, abdomind dap, atiention grasp, facid hold,
wallin  Water deusmg, siress positions, and Sramped confinement caanot by emplayed éunng
he agk al seesion when the waterboard 1s being employed, they ma ‘b used a apoint in time
close to the waterboard, including on the same day. See

In"Tecririgies, we &xplained why-neither sleep deprivation nor the waterboard would
impose distress of such intensity and duration &s to amount to "severe physica suffering,” and,
depending on the cireumstancés and the individua detainee, we do not believe the combination
of the techniques, even if dosein timewith other techniques, would change that conclusion.

The physical digtress of the waterboard, &s explained in Techniques, lasts only during the
relatively short periods during asession whén the techniqueis actualy beingused. Segp
deprivation would not extend that period. Ioreover, we understand that there IS nothing in the
literature or eXpericice to suggest that Seep deprivation would exacerbate any harmful effects of -
the waterboard. Seesupra p. 9. Similarly, the use of the waterboard would not extend the time

TOPﬁ)‘ngE T/ “\Inﬁfzn‘n N
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of deep deprivation or increzse its distress, except during the relaively brief times thet the
technique IS actually being Used. And theuse of other techniques that do not Involve the
intensity and duration required for "severe physical suffering” would not lengthen thetime
during which the waterboard [Yould be used or increase, in any apparent way, the intengity of the
digtress it would cause. Nevertheless, because both the waterboard and deep deprivation raise
substantial questions, the combination of th¢ techniques only heightens the difficulty of the
issues. Furthermore, particularly because the waterboard is so different from other techniquesin
its effects, itsuse in combination with other tecluilques is particularly difficult to judgein the
abstract and cdls for the utmogt vigilance and care.

Based on-these assumptions, and those described.at length in Techniques, we coneiyg
that the combination of techniques, as described in the BackgroundPaper and the April 22
Fere, would not be expected by the interrogatorsto cause "severe physical . . , suffering,” ang that
the zuthorized USE Of these techniques iN combination by adequataiy,ﬁ'ajned mterrogators could
not reasonably be considered specifically intended to cause severe physical suffering within the
meaning oOf sections 2340-2340A.

'‘Severe Menial Pain or Quffering

As we explained in Techniques, the statutory definition of "severe mental pain or

+ suffering”- requires that one of four specified predicate aets cause "prolonged mental harm.” 18
U.S,C. §2340(2); see Techniquesat 24-25, In Techniques, we concluded that only two ofthe
techniques a issue here—~sleep deprivation and. the waterhoard-—could even arguably mvolve a
predicate act. The statute provides that "the administration Or application .'.. of , , . procedures
caculated to disrupt-profoundty the senses orthe persondity” can be apred;catc at, 18U.8.C.
§ 2340(2)(8), Although Seep deprivation imay cause halucinations, OMS, supported by, the
scientific literature of which we are aware, would not expect aprofound disruption of the senses
and would order deep deprivation discontinued if hallucinations occurred. Wenonetheléss
assumed in Techniquesthat any halucinations resulting from deep deprivation would amount to
aprofound disruption of the senses. Even on tms assumption, we concluded that deep
deprivation should not be deemed “caleulated” t0'have that effect. Technigues at 35-36.
Furthermore, even if deep deprivation could be said to lie “calevtated” to disrupt the senses
profoundly and thus to qualify as apredicate act, we expressed the understanding in Technigues
that, as demonstrated by the scientific literature about which-we knew and by relevant experience
in CIERierTogations, tHe effects Of sleep depiivation] including the éffects of any associated
hallucinations, 1YOuld rapidly disspate. Based on that undesstanding, Seep deprivation therefore

-would not cause "prolonged menta harm* and Would not meet thedatuto | _de—e—
“severememal Pan O SURenag. " Id. af 36. o N

We noted In Techniques that the use of thewaterboatd might involve a predicateact. A
detainee subjected to the waterboard experiences asensation of drowning, which arguably
gualifies as a"threat ofimminenl death.” 18 U.S.C. § 2340(2){C). We noted, however, that
thereisno medica basisfor believing that thetechnique would'produce any prolonged ments]

Jherm. As explained in Techniques, thereisno evidencefor such prolonged msntal harm inthe
CIA's experience with the techoique, and we understand that it has been used thousands of 1imes
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{albeit in asomewhat different way) during the military training of United States personnel,
without producing any evidence of such harm.

There is no evidence that combining other techniques with deep deprivetion orthe
waterboard would change these conclusons. We understand that nofe of the detainees subjected
to deep deprivation has exhibited any lagting mental harm, and that, in all but one ¢ase; these
detainees have been subjecied to at least some other interrogation technique besides the deep
deprivation itself. Nor doesthis experience give any reason to believe that, should degp
deprivation cause halucinations, the use of these other techniques in combination with deep
deprivation would changethe expected result that, once aperson subjected to deep deprivation is

alowed to deep, the effects ofthe deep deprivation, and of any associated hallucn nations, would
rapidly disspate.

Once again, our advice assumes continuous, diligent monitoring of the detainee during
deep deprivation-and prompt intervention at the first signs of hallucinatory experiences. The
~absence of any aypica, adverse reaction during steep deprivationwould buttress the inference

that, like others deprived of deep for long periods, the detaineewouldfit within the norm
egtablished by experience with deep deprivation, both the general experience reflected in the
medical literature and the CIA’s specifie experience with other detainees. Weunderstand tht,
based on these experiencés, the detainee would be expected to retarn quickly to his fiormal
mental state once he has been alowed to deep.and would suffer no “prolonged mental harm.”

Simllarty, the CIA's experience has produced NO evidence that combining the waterboard
and other techniques causes profonged menta harm, and the same is true of the military training
in which the technique wasused. We assume, again, continuous and diligent monitoring during

the use of thetecknigue, with aview toward quickly identifying any atypical, adverse reactions
and intervening as necessary.

The Background Paper ralses one other issue about "severe.mentd pain or suffering.”
According to the Background Paper, theinterrogators may tell detainees that they “will do whet
it takes to get important information." Background Paper a 10. (We understand that
interrogators may instead use other satementsthat might. be taken ¢¢ have asimilar import,)
Conceivebly, adetainee might understand sucha statement as athreet that, if necessary, the
inteirogatars win immigently subject him tor;scvere physical pain of guffering”™ or 10 "the
admimstration or eppllcatl on of mind-alteririg substances or other procedures calculated to
disrupt profoundly the senses or the persondity,” or he perhaps even could interpret the
statemént as athreat of imminent desth dthou .asthe detain self would.

reasze, 1ling adetaineewauld end the flow of information), 18 U.SC. §2340(2)(A)- (C)

We doubt thatthis statsment is sufficiently speeific to qualify asa predicateact under
section 2340(2). Neverthdess, we do not have sufficient information to Judge whétlier, in
context, detainees understand the statemel 1t in any of these ways. | fthey do, this Statement at the
beginning of the interrogation arguably reguires considering whether it dters the detainee's
perception of the interrogation technicues and whether, in light of lhis perception, prolonged
mental harm would be expected to result from the combination throughout the iterrogation
process of al of the techniques used. We do not.have any body of experience, beyond the CTA*s

ToP SHORET,
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OWnN expericnoe With detainees, 0N which to base an answer to this question.  SERE training, for
example, O other experience With sleep deprivation, does not involve its use with the standing
position used here, extended nudity, extended dietary manipulation, and the other techniques
which are Intended 'to create astate of Jearned helplessness;” Background Paper a 1, and SERE
training does not involve repeated gpplications of the waterboard. A statement that the
interrogators "will do what 1t takes to get important information” moves the interrogations a
isstie here even further from this body of expcrience.

- TGPﬁéCRET

Although it may raise 2 question, we do not believethst, under the careful limitations and
monitoring in place, the combined use outlined in the Backgrownd Paper, together with a
statement of this kind, would violate the statute. We are informed thet, in the opinion of OMS,
none of the detainees who have heard such a statement in their interrogations has experienced
"prolonged menta harm,” such as post-traumatic stress disorder,see Techniques at 26 n.31, asa
result of it or the various techniques utilized on them. This body of experience supportsthe
conclusion that the use ofthe statement does not dter the effects that would be expected to
follow from the combined use of the techniques. Neverthdess, inlight of these uncertainties,
you may wish to evauate whether such astatement is a necessary part or the interrogation
regimen or whether adifferent satement might be adequate to convey to the detzinee the
seriousness of his stuation.

In view of the experience from past interrogations, ths judgment of medical and
psychologica personnel, and the interrogation team’s diligent monitoring of the effects of
combining interrogation techniques, interrogators would not reasonably expect thet the combined

- use of the interrogation methods under consideration, subject to the conditions and safeguards set
forth here and in Techniques, would result in severe physica or mentd pain or suffering within
the meaning of sections 2340-2340A. Accordingly, e sanclude that the suthorized usg as
described in the BackgroundPaper and the Apri/ 22 &=55xy, oftheae techniquesin
combination by adequately trained mterrogators could not reasonably be considered specificaly
intended to cause severe physical or mentd pain or suffering, and thus would not violate sections
2340-2340A. We nonetheless underscore that when these techniques are combined in ared-
world scenario, the members of the interrogation team and the attendant medical staff must be
vigilant in gg_,tchmg for_ uni intended effects, 5, that the individua charllcteristicsofeach detainee

-‘4’.@!&
aec a.ntfg faken intd aceount and fhe i mtcrmganon may be modified Or hdted, ifnecessary,
to a\10|d causing severe physical or mentd pain or suffering to ay detainee. Furthermore, &5
noted above, our advice does not extend to combinations of technigues unlike the ones discnssed .

- hiere; 2id Whether any other combmation oftechniques would be more likely to cause severe
physicd or menta pzin or suffering within the meaning of sections 2340-2340A would be a
question that we cannct asséss here. Similarly, our advice doesnot extend to the use of
techniques on detainees unlike those we have'previoudy considered; and whether other detainees
would, in the relevant ways,belike the ones a issue in our previous advice would be afactual
question we cannot now decide. Finally, we emphasize that these are issues about which
reasonable persons may disagree. Our task has been made moredifficult by the imprecision of
the statute and the relative absence ofjudiciad gUidance, but we haveapplied our best reading of
the law to the specific facts that you have provided.

TOP SECRET/RM
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Please let us know if We may be of further assstance.

Sl T~

Steven G. Bradbury
Principa Deputy Assgtant Attorney Generd
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U.S. Department of Justice

Office of Legal Counsel

Office of the Principat Deputy Assistant Attomey General Washington, D0, 20538

May 30, 2085

MEMORANDUM FOR JOHN A, RIZZO
SENIORDEPUTY GENERAL COUNSEL, CENTRAL INTELLIGENCE AGENCY

Re: Application Of United States Obligations Under Article-16-of the
Convention Against Torture toCerfain Techniques that May Be
Used in the Iterrogation OIHigh Value at Qaeda Delainees

You have asked us t0 address whether certain “enhanced interrogation techniques’
employed by the Central Intelligence Agenoy ("CIA") in the interrogation of high value al Qaeda
detainees are congistent with United States obligations under Articte 16 of the United Nations
Convention Against Torture and Qther Cruet, Inhuman or Degrading Treatment or Punishment,
Dec. 10, 1984, S. Treaty Doc. No. 100-20, 1465 UN.T.S. 85 (entered into force fOf U.S.

Nov 20, 1994) (“CAT”), We conclude that use ofthcsc techniques, subject to the CIA's careful
screening criteria and limitations and its medical safeguards, is consistent with United States
obligations under Article 16.1

By its terms, Afticle 16 is limited to conduct within “territory under [United States]
jurisdiction.” We canclude that territory under United States jurisdiction includes, at most, areds

3 Our analysls and conclusions are Jimited t0 the specific legal issues we address in this memorandu. We
note that we have previousty concluded that nse of these techniques, subject to (he Hmils and safeguards required by
the uérrogation program, does not violate the federal prohibition ontorture, codified at 18 U.S.C. §§ 2340-2340A.
See Memomndum for John A, Rizzo, Senior Deputy General Caunssl, Central Intelligence Agency, from Steven G,
Bradbury, Principal Deputy Assistant Attomey General, Office of Legal Counsel, Rer Application of 18 US.C
§§ 234023404 to Certain Technigues that May Be Used in the hiferrogation of a High Valug ol {Joeda Detainee
{May 10, 2005); see afso Memorandum for Johin A, Rizzo, Senior Deputy General Counsel, Central Intelligence
Agency, from Steven G. Bradbury, Prncipal Deputy Assistant Attorney General, Office Of Legal Counsel, Re:
Applicafion of18 U.8.C. 88 2340-23404 to the Combined Use alCertain Techniques in the Interragation of High
Vuiue al Qoeda Detainees (May 10, 2005) {conciuding that the anticipated combined use of these techniques would
not vialate the federal prohibition on torture). The legal advics provided in this memorandum does NOt represent the
poiicy views of the Department of Justice concerning the use of any interrogation methods,
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aver which the United States exercises at least de facto authority a5 the government. Based on
CIA sssurances, we understand that the interrogations do not take place in any such areas, We
therefore conclude that Asticle 16 is inapplicable to the CIA's interrdgation practices and that
thost practices thus cannot violate Articte 16. Further, the United States undertook its
obligations under Article 16 SUbject to 3 Senate reservation, which, as rélevant here, explicitly
limits those obligations to “the cruel, unusual and inhumane treatmeat ... prohibited by the Fifth
Amendment . .. t0 the Constitution of the United States.”® Thereis astrong argument that
through this resérvation the Senate intended to limit the scope Of United States obligations under
Acticle 16 10 those imposed by the relevant provisions of the Constitution. As construed by the
courts, the Fifth Amendment does not apply to aliens butside the United States. The CIA has
assured US that the interragation techniques are not used within the United States or against
United States persons, including both United States citizens and lawful permanent residents.
Because the geographic limitation on the face of Article 16 renders it inapplicable to the CIA
interrogation program in any event, we need not decide in this memorandum the precise effect, if
any, afthe Senate reservation on the geographic reach of United States obligations under Article
16. For these reasons, we conclude in Part I that the interrogation techiniques where and as used
by the CIA are not subject to, and therefore do not violate, Article 16,

Notwithstanding these conclusions, you have a0 asked whether the interrogation
techniques at issue would violatethe substantive standards applicable to the United States under
Article 16 if, contrary to our conclusion in Part H, those standards did extend to the CIA
intefrogation program. As detailed below in Part I, the relevant constraint here, assuming
Article 16did apply, would be the Fifth Amendment’s prohibition of executive conduct that
“shocks the conseience.” The Supreme Court has emphasized that whether conduct “shocks the
conscience” is ahighly context-specific and fact-dependent question. The Court, however, has
not set forth with precision a specific test for ascertaining whether conduct can be said to “shock
the conscience” and has disclaimed the ability to do 0. Moreover, there are few Supreme Court
cases addressing whether conduct “shocks the conscience,” and the few cases there are have all
arisent in very different contexts from that which we consider hcre.

For these reasons, we cannot sgt forth or apply aprecise test for ascertaining whether
conduct can be said to "shock the conseience.” Nevertheless, the Court’s “shocks the
conscience” cases do provide some signposts that can guide our inquiry. In-particular, on
balance the cases are best read 1o require 2 determination whether the conduct i ““arbitrary in
the cosistitutional sense,” Comnty Of Sacramento V. Lewis, 523 U.S. 833, §46 (1998} (citaticn

? The reservation provides in foll:

e e = s SR i Rl S B R s R A S 1] AUIE 5 g prevenl “cnuel
mhmm?mor deprading treatmont of punishunant,” only insofar as the term “cruel, inhuman or,
. degepding preatioent.on pusishioeatianes A Vs MM R WD 1185 :
pumshynmt prohibited by the Fifth, Bighth, and/or Fourteenth Amendments 1o the Constitution Of
the United States.

Yl

136 Cong. Rec. 36198 (1990), As we explain below, the Eighth and Foutteenth Amendments are Not applicable in
this context. )
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omitted); that is, whether it involves the “exercise of power without any reasonable justification
in the service Of a legitimate governmental objective” id. “{Clonduct intended to injure in some
way unjustifiable by any government interest is the sort of official action most tikely to rise to
the conscicnce-shocking level” Id. a 849. Far from being constitutionally arbitrary, the
interrogation techniques & issue here are employed by the CIA only as reasonably deemed
necessary to protect against grave threats to United States interests, & determination that js made
at CIA Headquarters, with input from the on-scene interrogation team, pursuant fo careful
screening procedures that ensure that the techniques will be used as little as possible on as few
detainees as possible. Moreaver, the techniques have been carefully designed to minimize the'
risk of suffering OF injury and to avoid inflicting any serious or lasting physical or psychological
harm. Medical screening, monitoring, and ongoing evaluations further lower such risk.
Significantly, you have informed us that the-CIA believes that this program is largely responsible
for preventing a subsequent attack within the United-States  Because the CIA interrogation
program is carefully Jimited to further avital government interest and designed to avoid
unnecessary Of serjous harm, we conclude that it cannot be said to be constitutionally arbitrary.

The Supreme Court's decisions also suggest that it is appropriate to consider whether, in
light of “traditional executive behavior, of contemporary practice, and the standards of blame
generally applied to them,” use of the techniques in the CIA interrogation program “is 0
egregious, S0 outrageocus; that it may farly be said to shock the contemporary conscience” 1d. at
847 n.8. We have not found evidence of traditional executive behdvior or contemporary practice
either condemning or condoning an interrogation program carefully limited to further a vital
government interest and designed t0 avoid unnecessary Or Srious harm. We recognize,
however, that use Of coercive interrogation techniques in other contexts—in different setiings,
for other purposes, or absent the CIA's safeguards—might be thought to “shock the conscience.”
Cl, Rochin v. California, 342 U.S. 165, 172 (1952) (finding that pumping the stomach oCa
criminal defendant t0 obtain evidence “shocks the conscience’™); U.S. Arny Field Manual 34-32:
Intelligence Interrogation (1992) (“Field Manual 34-527) (detailing guidelines for interrogations
in the context of traditional warfare); Department of State, Country Reports on Human Rights
Practices (describing human-rights abuses condemned by the United States). We believe,
however, that each of these other contexts, which we describe more fully below, differs critically
from the CIA interrogation program in ways that would be unreasonable to ignore in examining
whether the conduct involved in the CIA program “shock{s] the contemporary conscience.”
Ordinary criminal investigations within the United States; for example, involve fundamentally
different government intergsts and implicate specific constitutional guarantees, such as the
privilege against self~incrimination, that zre not & issue here, Furthermore, the CIA
interrogation techniques baveall beeri adapted from military Survival, Evasion, Resistance,
Bscape ("SERE") training. Although there are cbvious differences between training exercises
and actual interrogations, the fact that the United Statesuses similar techniques on its own troops

et mmngpurposessironglysupgest-thatihesetechniques are acteategoricaliy-beyvondathier o mmmeeyers

pale,

Given that the CIA interrogation program is carefully limited to further the Government’s
paramount interest in protecting the Nation while avoiding unnecessary OF serious harm, we
conclude that the interrogation program cannot "be said to shock the contemporary conscience”

< 9«”{6?\1‘3
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when considered in light Of “traditional executive behavior™ and “contemporary practice.”
Lewis, 523U S, a 847 n.8,

Elsewhere, we have described the CIA interrogation program in great detail. See

Memorandum for John  Rizzo, Senior Deputy General Counsel, Centra Intelligence Agency,

Steven G. Bradbury, Principal Deputy Assistant Attorney General, Office of Legd
Counsel, Re: Application 0j 18 Us.C. §§2340-23404 t0 Certain Technigques thatMay Be Used
in the Interrogation of @ High Value al Qaeda Detainee & 4-15, 28-45 (May 10, 2005)
(“Techniques”); Memorandum for John A. Rizzo, Senior Deputy General Counsel, Central
Intelligence Agency, fiom Steven G. Bradbury, Principal Deputy Assistant Attorney General,
Office oftegal Counsel, Re: Application of 18 U.S.C. §§ 2340-23404 to the Combined Use of
Certain Techniques in the Interrogation O] High Valre at Qaeda Detainees at 3-9 (May 10,
2005) (“Combined Use"). The descriptions of the technigues, including all limitations and
safeguards applicable t0 their use, Set forth in Technigues and Combined Use ae incorporated by
reference herein, and we assume familiarity with those descriptions. Here, we highlight those
aspects aftlle program that arc most important to the question under consideration. Where
appropriate, throughout this opinion we also provide more detailed background information
regarding specific high vaue detainees who are representative of the individuals on whom the
techniques might beused’

Um:iu,r zbe Cla guzdclmes swemi condihons mu':t bes ‘aibff‘m bf’fare the ClA

3 'The CIA has reviewed and confirmed the accuracy of our description of the interrogation program,
including its purposes, methods, Himitations, znd results,
: TQ?%RN
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based on available intelligence, conclude that the detainee is an important and dangerous

member of an al Qaeda-affiliated group. The CIA must then determine, at the Headquarters
level and on acase-by-case basis with {nput from the on-scene interrogation team, that enhanced
interrogation methods are needed in a particular interrogation. Finally, the enthanced techniques,
which have been designed and implemented to minimize the potential for serious or unnecessary
harm to the detainees, may beused only if there are no medical or psychological

contraindications.

uses enhanced interrogation techuiques
7y determines an individual to be a “High Value

a detainee who, untif time of capture, we have rezson to believe: (1) is asenior
member of al-Qai’da or an al-Qai’da associated terrorist group (Jemash
Istamiyyah, Egyptian Islamic Jibad, al-Zarqawi Group, ¢fc.); {2) has knowledge
of imminent terrorist threats against the USA, its military forces, its citizens and
organizations, or its alltes; or that has/bad direct involvement in planning and
preparing terrorist actions against the USA orits allies, or asdsting the al-Qai’da
leadership in planning and preparing such terrorist actions; and (3} i frel eased,
constitutes a dear and continuing threat to the USA or its allies.

n, Acting Assistant Attorney General, Office of Legd Counsel, from
:Assistant General Counsal. Central Intelfligence Agency at 4 (Jan. 4, 2005)

_ @'}, TheCIA, therefore, must have reason to believe that the detainee is a
senior member her than a mere "foot soldier) ofd Qaeda or an associated terrorist
orgasnization, who likely has actionable intelligence concerning terrorist threats, and who poses @
significant threat to United States interests.

The “waterboard,” which is the most intense ofthe CIA interrogation techniques, is
subject to additional limits. 1t may beused on aHigh Value Detainec only if the CIA jias
“credible intelligence that a terrorist attack is imminent”; “substantial and credible indicators that
the qubject has actioneble intelligence that can prevent, disrupt OF delay this attacke”, ad “lo)ther
interrogation metbods have failed to dicit the information [of] CIA has elear indications that
other .~ methods are unlikely to elicit this information within the perceived time fimit for __

e e

S PRV IIng DIE Y e er fren Toha fing Gener: al COUNSA, Central Tntelligence
w Ageney, to Daniel Levin, Acting Assistant Attomey General, Office of Lezal Caunsel at 5
AR 2 N0AY (A gust 2 Rizzo Letter) (attachment).

|d has employed e
ainees. Weunderstand that two individuals,)
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slue detainees on whom enhanced techniques have
he CIA took custody o whom the CIA:
cerning the pre-election threat to the United States, See
| Associate General Counsel, Central inte[hgence Agency to

» see also Lndated

CIA Mem

Intelligence indicated that prior tO his capture, “perform{ed] critical
facilitation and finance activities for al-Qa’ids,” including “transporting people, funds,and
documents,” Idsmith, ITL, Assistant Attorney Generd, Office of Legal
Counsel, fro Assistant sel, Central Intelligence Agency
(March 2 The " epart in planning attacks
against United States force extensive contacts with
key members Of al Qaeda, id Shaykh Muhammad
(“KS ubaydah. See id. caphered while on amisson
from o establish conta - argawi. See CIA Directorate of Intelligence,

USEfforts Grinding Down al-Qa 'ida 2 (Feb. 21, 2004).

Consistent with its heightened standard for use of the waterboard, the CIA has used this
technique in the interrogations of only three detainees to date (KSM, Zubaydah, and'Abd Al-
Rahim Al-Nashiri) and has not used it since the March 2003 interrogation of KSM. See Letter
from Scott W. Mulier, General Counsel, Central Intelligence Agency, to Jack L. Goldsmith HI,
Assistant Attorney General, Office Of Legal Counsel at 1 (June 14, 2(04).

We understand that Abu Zubaydah and KSM are representative of the types of detainees
on whom the waterboard has been, or might be, used. Prior to his capture, Zubaydah was “one
of UsamaBin Laden's key lieutenants.™ CIA, Zayn al-Abidin Mubammad Husayn ABU
ZUBAYDAH a 1 (Jan. 7, 2002) (“Zubaydah Biography™). Indeed, Zubaydah was al Qaeda's
third or fOLIrth highest ranking member and had been involved “in every major terrorist operation
carried out by al Qaeda" Memorandum for John Rizzo, Acting General Counsel, Central
Intelligence Agency, from Jay 8. Bybee, AsSstant Attarney General, Office of Legd Counsel,
Re: Interrogation of al Qaeda Operative at 7(Aug, 1, 2002) (Interrogation Memorandum’,
Zubaydah Biography (noting Zubaydah's involvement in the September 11 attacks). Upon his
capture on March 27, 2002, Zubaydah became the most senior member of al-Qaeda in United
States custody See Report a 12,

KSM, "a mastermind” oftbe September 11, 2001, attacks, was regarded as “one of al-
e s s ﬁiﬁﬁmﬂnﬁwmgemmmﬁwswm“ "

rrlorto s sapmre the CIA
. based on his
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close relationship with Usama Bin Laden and his reputation among the al-Qa’ida rank and file.”
Id. After the September 11 attacks, KSM assumed “the role of operations chief for al-Qa’ida
around the world” CIA Directorate of Intelligence, Khalid Shaykh Muhammad. Preeminent
Source on Al-Qa'ida 7(Uly 13, 2004) (“Preeminent Source™). KSM a0 planned additional
attacks within the United States both before and after September |1, See id. a 7-8; see also The
V1L Commission Report: Final Report Ofthe National Commission on Tervorist Attacks Upon
(he United States 150 {official gov't ed. 2004) ("Y1 Commission Report").*

2.

Even with regard to detainees who satisfy these threshold requirements, enhanced '
techniques are considered only if the on-scene interrogation team defermines that the detainee is
withholding O manipulating information. Tn order to make this assessmeat, interrogators
conduct an initial interview “in a relatively benign environ evin, Acting
Assistant Attorney General, Office of Legal Counsel, fro Associate
General Counsel, Central Intelligence Agency, Re. Backgréun  aper on 14 's Combined Use
of Interrogation Technigues at 3 (Dec. 30, 2004) (“Background Paper”). At this stage, the
detainee is “normally clothed but seated and shackled for security purposes,” andthe
interrogators take “an open, non-threatening approach.” 1d. In order to be judged participatory,
however, a high vaue detainee "would have to wHlingly provide information on actiocnable
threats and location information on High-Value Targets at large—not lower level information.”
fd. |fthe detainee fails to meet this “very high” standard, the interrogation team develops an
interrogation plal, which generally calls for the use of enhanced technigues only as necessary
and  escalating fashion. See id. at 3-4; Techniques at 5,

Any interrogation plan that involves the use of enhanced techniques must be reviewed
and approved by “the Director, DCI Counterterrorist Center, with the concurrence of the Chief,
CTC Legal Group." George J. Tenet, Dir " el
In nducted Pursuani 10 the@ il R ] =
gzt 3 (Jan. 28,2003) ("Int anon  uidelines approva lasts for a
pena fat most 30 days, see id, & 1-2, although enhanced interrogation techniques are
generally not used for more than seven days, see Background Paper at 17,

example, afier medical and psychologica examinations found nio contratndications,
35 interrogation team sought and obtained approval to use the following techniques:
attention grasp, walling, fagj cial dgp, wall anding, stress positions, .and sleep
deprivation. See dugusr 2 etfer at 2. The interrogation team “carefully analyzed
Gul’s responsiveness to different areas of inquiry” during this time and noted that his resstance
increased as questioning moved to his "knowledge of operational terrorist activitics.” /d. a 3,

s e T WL

* Al-Nashini, the only other detainee to be subjected 10 the waterboard, planned the bombing of the USS.

T WA RGeS T P el A E A BRI 6 2T (Jara Ty SR AnE T End Ardind he ATTNAR P Rella

911 Commission Report at 153,

* You have informed us that the current pragtice isfor the Direstor of the Central Infelligence Ageucy to
make this detenmination personally,
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eigned memory problems (Which CIA psychologists ruled out through

ntelligence and memory tests) in order to avoid answering questions. Id
At that point, the interrogation team believed ‘maintains a tough, Mujahidin
fighter mentality and has conditioned himself for ap nterrogation.” [d. The team

therefore concluded that “more subtle inferrogation measures designed more to weakenj
physical ability and mental desire to resist interrogation over the long run are likely to be more
effective.” !d. For these reasons, the team sought authorization to use dietary manipulation,
nudity, water dousing, and abdominal 4-5. Inthe team’s view, adding these
techniques Would be especially helpful ecause he appeared to have gparticular
weakness for food and als0 seemed especially modest. Seeid. at 4.

The CIA used the waterboard extensively in the interrogations of KSM and Zubaydab,
but did SO only after it became clear that standard interrogation techniques Were not working.
Interrogators used enhanced techniques in the interrogation of al-Nashiri with notable results as

as the first day. See 1G ’?epor: at 35-36. Twelve days into the interrogation, the CIA
subjected al-Nashiri to one session of the waterboard during which water was applied two times.
See id, at 36.

3

Medical and psychological professonds from the CIA's Office of Medical Services
(“*OMS") carefully evaluate detainees before any enhanced technique is authorized in order to
ensure that the detainee *“is not likely to suffer any Severe physical or mental pain or suffering as
aresult of intecrogation.” Technigues at 4, see OMSGuidelines on Medical and Psychological
Support to Detainee Rendition, Interrogation and Detention at 9 (Dec. 2004) (“OAMS
Guidelines”). In addition, OMS officiais continuously monitor the detainee's condition
throughout any interrogation using enhanced techniques, and the interrogation team will stop the
use Of particular techniques or the interrogation altogether if the detainee's medica or
psychological condition indicates that the detaines might suffer significant physical or mentd
harm. See Technigues at 5-6. OMS has, in fact, prohibited the use of certain techniques in the
interrogations of certain detainees. See id.at 5. Thus, no technique is used in the interrogation
of any detainee—no Matter how valuable the information the CIA beligves the detainee has—if
the medical and psychological evaluations or anigoing monitoring suggest that the detainee is
fikely to suffer serious harm. Carefisl records are kept of each interrogation, which ensures
accountability and allows for ongoing evauation of the efficacy Of each technique and its
potential for any unintended or inappropriate results, Seeid,

Your office has informed us that the CIA believes that “the intelligence acquired from

these interrogations has been a key reason why al-Qa'ida has failed to fzunch a Snecmcz.lar atfack
in the West since 11 Sﬁpmmbcr 2001." Memorandum for Stew
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.believes that it would have been unable to obtain critical information from numerous detainees,
including KSM and Abu Zubaydah, without these enhanced techniques. Both KSM and
Zubaydah had “expressed their belief that the general US population was ‘weak,” lacked
resilience, and would be unable to 'do what was necessary’ to prevent the terrorists from
succeeding in their goals” Jd. at 1. Indeed, beforethe CIA used enhanced techniques in is
interrogation Of KSM, KSM resisted giving any answers {0 questions about future 3ttacks,‘
simply noting, “Soon, You will know.” Jd. We understand that theuse of enhanced t'echmqu?s
in the interrogations of KSM, Zubaydah, and others, by contrast, has yielded critical infarmation.
See fG Report at 86, 90-91 (describing increase in intelligence reports attributable to use of
enhanced techniques). As Zubaydah himself explained with respect to enhanced techniques,

““brothers who are captured and interrogated are permitted by Allah to provide information when
they believe they have ‘reached the limit of their ability to withhold it’ in the face of
psychological and physical hardships.” Effectiveness Memo a& 2. And, indeed, we undersiend
that since the use of enhianced techniques, "KSM and Abu Zubaydah have been pivotal sources
because of their ability and willingness to.provide their analysis and speculation about the
capabilities, methodologies, and mindsets of terrorists.” Freeminent Source & 4.

Neverthel g indicates that, despite substantial setbacks over
A% (W 1ted i g { d

o
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informed us CIA selieves that enhanced interr niques reman essential to
obtaining vital intefligence necessary to detect and disrupt such emerging thredts.

In understanding the effectiveness oftlle interrogation programy, it is important to keep
two related pointsin mind. Fird, the total value of the program cannot be appreciated soldy by
focusing on individual pieces Of information. According to the CIA Inspector General:

eTC frequently uses the information from one detainee, as well as other sourees,
to vet the information of another detaince. Although lower-level detainees
provide less information than the high vaue detainees, information from these

detainees has, on many occasions, lied the inf{mﬁtion needed to probe the
highvalue defainees [Un er. - _ papl 3 € provide
fuller knowledge of Al-Qa’ida activities than would be possible from 2 Sngle

- détainee.

tO Reporr at 86. As illustrated below, we understand tliat even interrogations ofcompararivety
lower-tier high value detainees supply information that the CIA uses to validate and assess
information elicited in other interrogations and through other methods. Intelligence acquired

. e
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from the interrogation program also enhances other intelligence methods and has helped to build
the CIA’s overall understanding ofal Qaeda and'its affiliates. Second, it is difficult to quantify
with confidence and precision the effectiveness of the program. As the fG Report notes, it is
difficult to determine conclusively whether interrogations have provided information criticsl to
interdicting specific imminent attacks, See id. at 88. And, because the CIA has used enhanced
techniques sparingly, “there is limited data on which to assess their individual effectiveness” fd.
at 89. As discussed below, however, we understand that interrogations have led to specific,
actionable intelligence as well as a general increase in the amount of intelligence regarding al
Qseda and its affifiates, See id. at 85-91,

With these caveats, we turn to specific examples that you have provided to us. You have
informed us that the interrogation of KSM—once enhanced techniques were employed—led to
the discovery of aKSM plot, the “Second Wave,” “to use East Asian operatives f0 crash &
hijacked airliner into” a building in LOS Angeles. Effectiveness Memo at 3. You have informed
us that information obtained from KSM also led to the capture of Riduana bin Isomuddin, better
known as Hambdi, and the discovery of the Guraba Cell, & 17-member Jemaah Islamiyah cell
tasked with executing the “Second Wave.” Seeid. a 3-4; CIA Directorate of Intelligence, A
Qa'ida’s Ties 10 Other Key Terror Groups: Terrorists Links in aChain 2 (Aug 28, 20033 More
specifically, we understand that KSM admitted that he bad a
large sum Of rooney to an gl Qaeda associate, See Fax fron
C1 Counterterrorist Center, Briefing Notes on the eReporting a 1
{Apr. 15,2005) (“Briefing Notes”). Khan subsequently identified the associate (Zubair), who
was then captured. Zubair, in turn, provided information that led tO the arrest of Hambali. See
id. Theinformation acquired from these captures allowed CIA interrogators to pose more
specific questions to KSM, which led the CIA  Hambali’s brother, a-HadL Using information
obtai ned from multiple sources, al-Hadi was captured, and he subsequently identified the Guraba

Seeida 1 With the aid of this adamonal information, interrogations Of Hambali
conf’ rmed much of what was learned from K8M.°

Interrogations of Zubaydah-—again, once enhanced techniques Were employed—
furnished detailed information regarding al Qaeda’s “organizational structure, key operatives,
and modus eperandi” and identified KSM as the mastermind Of the September 11 attacks. See
Briefing Notes at 4. You have informed us that Zubaydah alse “provided significant infonnation
on two operatives, {including] Jose Padillaf,] who planned to build and detonate a‘dirty bomb’
in Washmg’con DC area" Effectiveness Meito a 4. Zubaydah and KSM have also supplied
important information about al-Zarqawi and hzs network. dsrmth i
Assistant Attorney Genera ; t
General Counsel, CIA

TOP SECRET)

10



i ez Swmturradus ey noe Raooh o Wiz inelilpence derjved
from CIA detainees | el more then 6,090 intelivenow - 3 and, i 2004, accoc

approximately half of CUC s ropen; g on el Gasda Seg R ey et bosee eden /G
Report at 86 (noting thar o niember Broug ) A Snrodioed
3,000 intell popue coprirts Corp a fas dint, - : '
substantial maiorjte

SREEY

AS with we disslss

TOR }I’:/CRE'I?

of the intelligence

through interrogations of Zubaydah.

N{;)FéRN

1



P
Togﬁﬁtgsx
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There are three categories Of enhanced interrogation techniques: conditioning techniques,
corrective techniques, and coercive techniques. SeeBackground Paper a4 As noted gbeﬁve,
each of the specific enhanced techniques has been adapted from SERE-training, where similar
techniques have been used, in some form, for years on United States military personnel. See

Techniques at 6, JG Report at 13-14.
1. Conditioning rechniques

Conditioning techaiques are used to put the detainee in a “baseline” state, and to-
“demonstrate to the [detainee] that he has no control over basic human needs.” Background
Paper at 4. This “creates . .. a mindset in which [the detainee) learns to perceive and value his
personal welfare, comfort, and immediate needs more than the information he is protecting.” |d.
Conditioning techniques are not designed to bring about immediate results. Rather, these
technigues are useful in view of their “cumulative effect . . ., used over time and in combination

other interrogation techniques and intelligence exploitation methods” 1d. & 5. Thespecific
conditioning techniques are nudity, dietary manipulation, and sleep deprivation.

" Nudity is used to induce psychological discomfort and because it allows interrogators to
reward detainees instantly with clothing for cooperation, See Technigues at 7. Although this
technigue might cause embarrassment, it doesnot involve any sexual abuse or threats of sexual
abuse. Seeid. at 7-8. Because ambient air temperatures aré kept above 68°F, the technique is at
most mitdly physically uncomfortable and poses 110 threet to the detainee’s health. Jd at 7.

Dietary manipulation involves substituting a bland, commercial liquid meal for a
detainee normal diet. We understand that itSuse can increase the effectiveness of other
techniques, such as sleep deprivation. As a guideline, the CIA uses aformula fof caloric intake
that depends on a detainee's body weight and expected level of activity and that ensures that
caloric intake will always be Set at or above 1,000 keal/day, See id. at 7 & n.10." By
comparison, commercial weight-loss programs used within the United States niot uncommonly
limit intake to 1000 keal/day regardless of body weight, Detainees are monitored at all times to
ensure that they do not fose more than 10% of their starting body weight. See id. a 7. The CIA
also sets a minimum fluid intake, but a detainee undergoing dietary manipulation may drink as
much water gs he pleases. Seeid.

Sleep deprivation involves subjecting a detainee t0 an extended period of sleeplessness.
Interrogators employ deep deprivation in order to weaken adetainee’s resistance, Although up

_ 1o 180 hours may be authorized, the CIA has in fact subjected only three detainees to more than,

o g

Ag we explained in Technioyes: “The (LA praerilly follows 3s 3 puideline 2 calore reqEmnent oL 500 o v

keal/day + 10 kealkg/day. This quantity is multiplied by 1.2 for 2 sedentary activity Tevel or 1.4 for a moderate
activity level, Regardless of this fornlz, the recommended minimum calonie intake s 1500 keat/day, and in no
event is the detainee allowed to receive less than 1000 kealfday.” 14 at 7 (footnote omitied). The guideline catoric®
intake for adetzinee who weighs 150 pounds (approximately €8 kilograms) would therefore be nearly 1,900
keal/day for sedentary activity and would be more than 2,200 keal/day for moderate activity.
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96 hours Of sleep deprivation. Generally, 2 detainee undergoing this technique is shackled in a
standing position with his hands in front of his body, which prevents him from faling asleep but
also allows him to move around Within atwo- to three-foot diameter. The detainee’s hands are
generally positioned below his chin, although they may be raised above the head for a period not
to exceed two hours. See id. at 11-13 (explaining the procedures at fength). As wehave
previously noted, sleep deprivation itself generally has few negative effects (beyond tefporary
cognitive impairment and transient hallucinations), though some detainees might experience
transient “unpleasant physical sensations from prolonged fatigue, including such symptoms as
impairmnent t0 coordinated body movement, difficulty with speech, nausea, and blurred vision.”
Id. at 37; see also id. 37-38. Subjects deprived Of steep in scientific studies for longer than the
180-hour limit imposed by the CIA generally return to nonnal neurclogical functioning with as
{ittle as one night of normal slegp. See id. at 40. In light of the ongoing and careful medical
mohitoring undertaken by OMS and the authority and obligation of all members ofthe
interrogation team, and of OMS personnel and other facility staff, to stop the procedureif
necessary, this technique is not be expected t0 result in any detainee experiencing extreme
physical distress. See id a 38-39°

With respect to the shackling, the procedures in place (which include constant monitoring
by detention personnel, via closed-circuit television, and intervention if necessary) minimize the
risk that a detainee will hang by his wrists or otherwise suffer injury from the shackling, See id.
at 11. Indeed, these procedures appear t0 have been éffective, as no detainee has suffered any
lasting harm from the shackling, Seeid.

Because releasing a detainee from the shackles would present a security problem and
would interfere with the effectiveness of the techni ' oing steep deprivation

frequently wears an adult diaper. See Letter fro Associate Generd
Counsel, Central Intelligence Agency, to Dan Lev! tAttorney General, Office
of Legd Counsef & 4 (Oct 12, 2004) ("October 12 ™). Diapers a'e checked and
changed as needed 0 that no detainee would be ail to remain in a soiled diaper, and the

detainee’s skin condition is monltored. See Technigues a 12, You have informed us that diapers
are used solely for sanitary and health reasons and not in order 10 humiliate the detainee.

2. Corrective technigues

Corrective techniques entail some degree of physical interaction with the detainee and are
used “to correct, gartle) or to achieve another enabling objective With the detaines.” Background
Paper at 5. These techniques “condition adetainee to pay attention 10 the interrogator’s
questions and . dislodge expectations that the detainee will not be touched.” Techniquesat 9.

: addition, as we observed tn TecAnigwes, certaln studies indicate that sleep deprivation might lower
_pasn theeshiolds in some-detainees See Techn at 36 .44, The oneol : == IStherefo

espediallY TP Whell TREeTTa faiors rimn m ponunclion with ined

Use a} 13-14 & 0.9, 16, In this regard, we note onte again that the CrA has “informed us that the intervogation
gechmgues atissue would not be used during 2 coutse of extended sleep deprivation with such frequency and
intensity as to induce in the detainee 2 persistent condition of exireme physical distrese such as may constitute
severe physical suffering.” Id. & 16.
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This category comprises the following techniques: insult {facial) slap, abdominal stap, facial
hold, and attention grasp. See Background Paper a 5, see also Technigues at 8-9 (describing
these techniques).' In the facial hold technique, for example, the interrogator uses his hands to
immobilize  detainee’s head. Theinterrogator's fingers are kept closely together and away
from the detainee’s See Pre-Academic Laboratory (PREAL) Operating Intructionsat 19
(“PREAL Manual"). The technique instills fear and apprehension with minimal physical force.
Indeed, each Of these techniques entails only mild uses of force and does not cause any
significant pain Of any lasting harm. See Background Paper at 5-7.

3. Coercive technigues

Coercive tectiniques "placethe detainee in more physical and psychological stress” than
the other techniques and are generally “considered to be more effective tools in persuading a
resistant {detainee] to participate with CIA intérrogators.” Background Paper at 7. These
techniques are typically not used simultanecusly. The Background Paper (ists walling, water
dousing, stress positions, wall standing, and cramped confinement in this category. We will dso
treat the waterboard as acoercive technique.

Walling ts performed by placing the detainee against what seems to be a norma wall but
is in fact a flexible false wall. See Techniques at 8. The interrogator pulls the detainee towards
him and then quickly slams the detainec against the false wall. The false wall is designed; and a
o-collar or similar device is used, to help avoid whiplash or similar injury. See id. Thetechnique
is designed to create a loud sound and to shock the detainee without causing significant pan.
The CIA regards wailing as “one Of the most effective interrogation techniques because it wears
down the [detainec] physically, heightens uncertainty in the detainee about what the interrogator
may do to him, and creates a sense Of dread when the [detainee] knows he is about to be walled
again' Background Paper & 7.A detainee "may be walled one time (One impact with the wall)
to make a point or twenty to thirty times consecutively when the interrogator requires a more
significant response 0 & question,” and “will be walled multiple times” during a session
designed to be intense. |d. At no time, however, is the téchm?ue employed in such away that
could cause severe physical pain. See ’Z echniques at 32 n.38.

In the water dousing technique, potable cold water is poured on the detainee either fiom a
container or a hose without a nozzle. Ambient air temperatures are kept above 64°F. The

' As noted in our previous apinions, the slap techniques are not used in 2 way that could cause severs
pain. See, e.g, Téchnigues at 8-9, 33 & n.39: Combined Use at 11,

Y Although walling “wears down the [detained] phyau:aﬂs - Background Peper at 7, and tmdﬁubtcﬂi» m&y
~gardle him, we andergandiabistitis nat slpndfizantivorainfil —Thedriainmabites flexinle faluwall-desimed:

RS R —

create gloud sound when the individual hits it and thus 10 cause shork and surprise. See Combined Use at 6 M

But the detaines’s head and neck are ed with a rolled hood or towel that provides.a Coollaceflecito by -
= prevenl Whiplash, it Is the delamee's  oulder blades that hil the wall, and the delainee is allowed to rebound from
t:he flexible wall in order to reduce the chances Of any injury. Seeid You have informed us that 2 detainee is
expected lo feel “dread” at the prospect of walling because Of the shock and surprise caused by the technique and
because of the sense of powerlessaess that comes from being roughty handled by the interrogators, not because the
techrique causes significant pain. See id
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maximum permnissible duration Of water exposure depends on the water temperature, which may
be no lower thag 41°F and is usually no lower than S0°F. Seeid. at 10. Maximum exposure
durations have been “set @ two-thirds the time at which, based on extensive medical literature
and expeﬂenm hypothermia could be expected to develop in healthy individuals who are
submergcgl 1n water Of the same temperature” in order to provide adequate safety margias agamst
hypothermia. |d. This technique can easily beused in combination with other techniques and “is
intended to weaken the detainee’s resistance and persuade him to cooperate with intestogators.”

Id. a 9.

Stress positions and wall standing are used 10 induce muscle fatigue and the attendant
discomfort. See Technigues at 9 (describing techniques); see also PREAL Manual & 20
{e&:p aining that stress positions are used "tO create a disiracting pressure” and “to humiliate or
insult”y. Theuse of these techniques is “usually self-limiting in that temporary muscle fatigue
usually leads t0 the [detainee’sJbeing unable to maintain the stress position after a period of
time.” Background Paper a 8. We understand that these techniques are used only to induce
temporary muscle fatigue; neither of these techniques is designed or expected to cause severe
physical pain. See Techniques at 33-34,

Cramped confinement involves placing the detainee in an uncomfortably small container.
Such confinement may last Up to eight hours in arelatively large container or up to two hours in
a smaller container. See Background Paper at 8; Techniques at 9. The techinique “acceleratefs]
the physical and psychological stresses Of captivity,” PREAL Manual &t 22 In OMS's view,
however, cramped confinement “ha[s] not proved particularly effective” because it provides “a
safehaven offering respite from interrogation,” OMS Guidelines at 16.

The waterboardis generally considered to be “the mod traumastic of the enhanced
interrogation technigues,” td. at 17, aconclusion with which we have readily agreed, see
Techriques at 41. In this technique, the detainee is placed face-up on a gurney with his head
inclined downward. A cloth is placed over his face on which cold water is then poured for
periods of at mogt 40 seconds. This creates abarriee through which it is either difficult or
impossible to breathe, The technique thereby “induce(s] a sensation of drowning” 1d. & 13.
The waterboard may be authorized for, & mog,, one 30-day period, during which the techuique

can actually be applied on no more than five-d : cribing, in detall, these and
additional limitations); see a/so Letter fro Assoctate General Counsel,
Central Intelligence Agency, toDan Levi tan! Attorney General, Office of Legd
Counsdl at | (Aug. 19, 2004) (“August 1 eiter  Further, there can be no more than

two sessions in any 24-hour perod. Each session—the time during which the detainee is
strapped to the waterboard—lasts no more than two hours. There may be a most six

apphcatmns of Water lasting 10 semnds or fanger duri ng anys session, and water m be applied

OMS, base:d on expeneme to date wzth this tf:chmqae and O’\A’S s pmfesstonal judgment that the
health risks associated with use of the waterboard on ahealthy individual subject to these
limiations would be' medically acceptable.”™ Jd. a 14 (mtmq OMS Guidelines a 18-19). I
addition, although the waterboard induces fear and panic, it is not painful. Seeid. at 13.
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We conclude, fird. that the CIA interrogation program does not implicate United States
obligations under Article 16 of the CAT because Article 16 has limited geographic scope. By its
terms, Article 16 places no obligations on a State Party outside “tervitory under its jurisdiction.”
The ordinary meaning of the phrase, the use of the phrase ¢lsewhere in the CAT, and the
negotiating history of the CAT demonstrate that the phrase “territory under ifs jurisdiction” is
best understood as including, at most, areas where a State exercises territory-based jurisdiction;
that is, areas over which the State exercises at least de facto authority as the government. As we
explain below, based on CIA assurances, we understand that theinterrogations conducted by the
CIA do not take place  any “territory under [United States) jurisdiction” within the meaning of
Article 16. We therefore conclude that the CIA interrogation program does not violate the
abligations set forth in Article 16.

Apart from the terms of Article 16 as stated in the CAT: the United States undertook its
obligations under the CAT subject to a Senate reservation that provides: “[Tlhe United States
considers itself bound by the obligation under Article 16 . . only insofar as the term ‘cruel,
inhuntan or degrading treatment or punishment’ means the cruel, unusual and inhumane
treatment or punishment prohibited by the Fifth, Eighth, andlor Fourteenth Amendments to the
Constitution of the United States.”” Thereis a strong argument that in requiring this reservation, -
the Senate intended to limit United States gbligations under Article 16 to the existing obligations
already imposed by these Amendments. These Amendments have been construed by the courts
not to extend protections to aliens outside the United States. The CIA has also assured usthat
the interrogation techniques are not used within the United States or against United States
persons, including both U.S. citizens and lawful permanent resident aliens

A

“{Wile begin with the text of the treaty and the context in which the written Words are
used.” Eastern Airlines, v. Floyd, 499 U §. 530, 534 (1591) {(quotation marks omitted). See
also Vienna Convention on the Law of Treaties, May 23, 1969, art. 31(1), 1155 UN.T.S. 331,
340 (1980} (“A. treaty shall be interpreted in good faith in accordance With the ordinary meaning
to be given to the terms of the treaty in their context and in light of its object and purpose.”).”
Article 16 states that “{e]ach State Party shall undértake to prevent ¥z any territory under ils
Jurisdiction other acts of cruel, inhuman or deprading trestment or punishment Which do not
amount to torture.” CAT Art. 16(1) (emphasis added).”® This territoria! limitation is confirmed

2 Tle United States js not 3 pasty to the Vierna Conveation and is therefore not bound by it.
e be¥Citheless, Article 31(1Y's emphasis on textuat analysis feflects infernational interprelive DrRGtIGe S2emg Far -

T Ruﬁﬁlﬂi&niﬁﬁ 3; “intcrpretamg i Intermational Law,” in 2 Encyclopedia of Public International Lew 1416, 1410
(1995) ("According to the prevailing opinion, the starting point in any trealy in(erpretation s the treaty text and the

oo gantal rrordinnrr e g R I E TRy e ’
¥ article 16(1) providesin fult:

tf:aah State Party undertakes to prevent in any territory under its jurisdiction other acts Of cruel,
inhuman or degrading treatment or punishument which do Not amount to toxture as defined In

TOP §pc’§5-'r;
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by Article explication Of this basic obligation: “In particular, the obiigations contained in
articles 10, 13, 12and 13 shall apply with the substitution for references to torture of refesences
to other forms Of cruel, inhuman or degrading treatment or punishment.” /d. Articles 11 through
13 impose ON gach State Parly certain specific obligations, each of which is expressly limited to
“tesritory under  jurisdiction” See infrapp. 18-19 (describing requirements). Although
Article 10, which as incorporated in Article 16 requires each State Paty to “ensure that
education and information regarding the prohibition” against cruel, infuman, or degrading
treatment OF punishrment is given to specified povernment personnel, does not expressly Fmit its
obligation to “territory under [each State’s) jurisdiction,” Article 10’s reference to the
“prohibition” against such treatment or punishment can only be understood to refer to the
territorially limited obligation set forth in Asticle 16.

The obligations imposed by the CAT are thus more limited with respect to crusl,
inhuman, or degrading treatoient or punishment than with respect to tortore. To be sure, Article
2, like Arlicle  imposes an obligation on each State Party to prevent torture “in any tervitory
under its jurisdiction.” Article 4(1), however, separately requires each State Party to “ensure that
all acts of torture are offenses under its eriminal law." (Bmphasis added.) The CAT imposes no
analogous requirement with respect 10 cruel, inhuman, or degrading treatment or punishment. '

Because the CAT does not define the phrase “territory under its jurisdiction,” we tum to
the dictionary definitions ofthe relevant tems. See Olymipic Airiays v. Husain, 540 U.S. 644,
654-55 (2004) (drawing on dictionary definitions in interpreting a treaty); Sale v. Haitlan
Centers Councif, Inc. 508 U.S. 155, 180-81 (1993) (same). Common dicticnary definitions of
“jurisdiction” include “{tlhe right and power to interpret and apply the law{; guthority or
controlf; and t}he territorial range of authority or control” American Heritage Dictionary 711
(1973); dsmerican Heritage Dictionary 97% (3d ed. 1992) (same definitions); see also Black’s
Lerw Dictionary 766 (Sth ed. 1979) (*{ajreas of authority") Common dictionary definitions of
“territory” include “{aln area of land[; or the land and waters under the jurisdiction of a date,
nation, Of sovereign.”  American Heritage Dictionary & 1329 (1973); American Herilage
Dictionary at 1854 (3d ed. 1992) (same); see al0 Black's Law Dictionary @ 1321 (“A part ofa
country separated from the rest, and subject t0 aparticular jurisdiction. Geographical area under
the jurisdiction of snother country or sovereign power."}; Black’s Law Dictionary at 1512 (8th
ed. 2004 (“{a] geopraphical included within a particular government’s jurisdiction; the
portion Of the earth's surface that isin a state’s exclusive possession and control”), Taking these

article I, when such acts ave comumitted by or at the instigation of or withithia consent O
acquiescence of apublic official or othier person acting in an official capacity. In panticular, the
obligations contained in articles 10, L1, 12 and 13 shall apply with the substitution for refersaces
to torture of references to other forms of cruel, inhuman or degrading treatment OF punishment,

I

2 “Tnla excepitionad clecumstances whatsoever, whether
a staie of war Qs i

T R L O etk e

ROy 530S st {a oruel, -
or punishment. Hecause we coactude that the CIA interropation program dees not implicate United States

obligations under Article 16 and that the program would conform to United States obligations under Article 16 even

if that provision did apply, we need aot consider whether the absence of a provision anslogous to Arlicke 2(2)

implics that State Parties could derogate from tieir oblipations under Article 16 in extraondinary circumsiances.

sHE em gy bednyoked asa
H_’ O {

&
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definitions together, we conclude that the mogt plausible meaning of the term “territory under its
jurisdiction” is the land over which aState exercises authority and contro] as the government.
Cf Rasul v. Bush, 124 S. Ct. 2686, 2696 (2004) (concluding that “the territorial jurisdiction of
the United States” subsumes areas over which “the United States exercises complete jurisdiction
and control”} (internal quotation marks omitted); Cunard 8.5, Co. v. Mellon, 262U'S, 100, 123
{(1923) (“It now IS settled in the United States and recognized elsewhere that the territory subject
to its jurisdiction includes the land areas under its dominion and controlf.]”}.

This understanding Of the phrase “territory under its jurisdiction” is confirmed by the way
the phrase is used in provisions throughout the CAT. See Air France v. Saks, 470 U.S.
392, 398 (1985) (treaty drafiers “logically would ... use{] the same word in each article” when
they intend to convey the same meaning throughout); J. Herrhan Burgers & Hans Danelius, The
United Nations Convention Against Torture: 4 Handbook on the Convention Against Torture
and Other Cruel, fnfruman or Degrading Treatment OF Punishrent 53 (1988) ("CAT
Handbook) (noting that  was agreed that the phrase ‘territory under its jurisdiction’ had the
same meaning’ in different articles of the CAT).

For example, Article 5 provides:

Each State Party shall take such measures as may be necessary to establish its
jurisdiction over the offences referred 10 in article 4 {requiring each State Party to
criminalize all acts Of torture] in the following cases:

(@ When the offences are committed in any ferritory undex izs jurisdiction or on
board a ship or aircraft registered in that State;

(b) When the alleged offender is a national of that State;

(c) When the victim is a national of that State i that State considers it
appropriate.

CAT  5(1) (emphasis added). The CAT thereby distinguishes jurisdiction based on territory
from jurisdiction based on the nationality of either the victim or the perpetrator. Paragraph (a)
also distinguishes jurisdiction based on territory from jurisdiction based on registry of ships and
aircraft. To read the phrase “territory under its jurisdistion” to subsume these other types of
Jurisdiction would eliminate these distinetions and render mest of Article 5surpiusage Each of
Article 5’s provisions, however, “like all the other words of the treaty, is t0 be given a meaning,
if reasonably possible, and rules of construction may not be resencd to to render it meaningless

Y Jaciory I 290U8.2 44 (1933)

Articles 11 through 13, moreover, use the phrase “termitory under its jurisgiction” in Wways

that presuppose that the relevant State exercises the traditional authorities of the government in
suchareas. Article 11 requires each State to “keep under systematic review . . . arangements for
the cugtody and treatment  persons subjected to any form of arrest, detentzon Of imprisonment
in any territory under its jurisdiction.” Asticle 12 mandates that “[elach State Party shall ensure
that its competent authorities proceed to aprompt and impartial investigation, wherever there is
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reasonable ground to believe that an act of torture has beea committed in any territory under its
jurisdiction.” Similarly, Article 13 requires “[e]ach State Party [to] ensure that any individual
who atfeges he has been subjected to torture in any territory under its jurisdiction has the night to
complain to, and to have his case prompily and impartially examined by, its competent
authorities.” These provisions assume that the relevant State exercises traditiond governmental
authority—inciuding the authority to arrest, detain, imprison, and investigate crime—within any
“tersitory under its jurisdiction.”

other provisions underscore this point. Article 20) requires each State Party to

“take effective legislative, administrative, judicid or other measures to prevent such acts of
torture in territory under its jurisdiction.” "Territory under its jurisdiction,” therefore, is
most reasonably read to refer t0 areas over which States exercise broad governmental
authority—the areas over which States could take legislative, administrative, or judicial action.
Article 5(2), moreover, enjoins “{e]ach State Party . . to establish its jurisdiction over such
offences in cases where the alleged offender is present in any tersitory under its jurisdiction and
it does not extradite him.” Article 7(1} similarly requires Parties to extradite suspects or

them t0 “competent authorities for the purpose of prosecution.” Thess provisions evidently
contemplate that each State Party has authority to extradite and prosecute those suspected of
torture in any “territory under its jurisdiction.” That is, each State Party is expected to operate as
the government in “territory Under its jurisdiction.”" :

This understanding is supported by the negotiating record. See Zicherman v. Korean Air
Lines Co,, 516 U.S. 7,226 (15996) (“Because atreaty ratified by the United Statesis not anly
the taw of this tand, see U.S. Const., Art. 11, § 2, but also an agreement among sovereign powers,
we have traditionally considered as adsto its interpretation the negotiating and drafting history

Vienng Convention on the Law of Treaties, art. 32 (permitting recourse 10 “the
preparatory work and the circumstances of its conclusion’ inter alia “to confirm”
the ordinary meaning of the text). Theorigind Swedish proposal, which was the basis for the
first draft of the CAT, contained a predecessor to Asticie 16 that would have required that
"[elach State Party undertake[] to ensure that (aproseribed act] does not take place swizhin its
Jurisdiction.” Draft International Convention Against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment, submitted by Sweden on January 18, 1978, ats 2-3,
EJCNAV1285, in CAT Handbook app. 6, at 203 (emphasis added), CAT Handbook at 47. France
objected that the phrase “within its jurisdiction” was too broad. FOr example, it was concermed
that the phrase might extend to signatories citizens located in territory belonging to other
nations. See Report of the Pre-Sessional Working Group, E/CN.4/L. 1470 (1979), reprinted in

Y Article 6 may suggest an interpretation of the phrase “territory under its jurisdiction” that is potenfially

o e 2108007 thon fhe taditional notion of “ferritory.”_Asticle €03 direasa St Party S awhasedeilonepersan s
alfeged to have commulted [certain offenses] is present” to take the suspected offender inlo custody. (Emphases
added.} Theuse of the word “territory” in Article 6rather thag the | L

e R W E ST T 0 IS TSRS, SEE Faerpr ST, 3 tng that freaty language should notbe
c?nstmcd to rendes certaln phrases “meaningless or inoperative’). Atticle 6 may thus sgzppoxt the position,
discussed below, that “terrilory under its jurisdiclion” may extend beyond sovereign térrifory 10 encompass areas
where gState exercises de facto authority as the govemment, such as cocupied tertitory. See infra P. 20. Article 20,
which cefers to “the terilary of aStale Party” may support the same inference.

e
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Report of the United Nations Commission on Human Rights, E/CN.4/1347 35, 40 (1979); CAT
Handbook at Although France suggested replacing “within its jurisdiction” with "in its
territory,” the phrase “any territory under its jurisdiction” was chosen instead. See CAT
Handbook at 48.

There is some evidence that the United States understoad these phrases to mean

essentially thing. See, e, Exec. Report 101-30, 101st Cong., 2d Sess., 23-24

(Aug. 30, 1990) (Senate Foreign Relations Committee Repcsrt} (suggesting that the phrase “in
any territory under its jurisdiction” would impose obligations on a State Party with respect to
conduct committed “in its territory™ but not with respect to conduct “eccurring abroad");
Convention Against Torture: Hearing Before the Committee on Forelgn Relations, United States
Senate, S. Hrg. 101-718 at 7 (Jan. 30, 1990) (prepared statement of Hon. Abraham D. Sofaer,
Legal Adviser, Department OfState) (stating that under Asticle 2, State Parties would be
obligated “to admiaistrative, judicial Or other measures to prevent torture within their
rerritory”™) (emphasis added) Other evidence, however, suggests that the phrase “territory uader
its jurisdiction” has a somewhat broader meaning than “in its termitory.” According to the record
of the negotiation relating to Articles 12 and 13 ofthe CAT, “[i]n response to the question o1 the
scope oftlle phrase 'territory under its jurisdiction’ as contained in these articles, jt was said that
it was intended to cover, infer alia, territories still under colonial rule and occupied territory.”
U.N. Doc. B/CN.4/1367, 5, 1980, a N. And cre commentator has stated that the
negotiating record suggests that the phrase "territory under its jurisdiction” “is ot limited to 2
State’s land territory, its territorial sea and the airspace over its land sea territory, but it also
applies to territories under military occupation, t0 colonial territories and to any other territories
over which aState has factual control.” Jd. at 131, Others have suggested that the phrase would
aso reach conduct occurring on ships and aircrafl registered in a State, See CAT Handbook at
48; Message from the President of the United States Transmitting the Convention Against
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, S, Treaty Doc. No.
100-20, a 5(1 (Secretary of State Schultz) (asserting that “territofy under itS jurisdiction”

“refers to ali places that the State Party controls as agovernmental authority, including ships and
aircraft registered in that State”).'® ,

Thus, although portions of the negotiating record of the CAT may support reading the
phrase "any territory under its jurisdiction” to include not onty sovereign territory but also areas
subjeet to defacto government authority (and perhaps registered ships and aircraft), the
negotiating record as awhole tends to confirm that the phrase does not extend to places where a
State does not exercise authority as the government,

_The CIA has assured us tha?: thc interrogations at Es:sue here do not {ake placc witl r'm iha

Bl vns -t

A_g ca!nv ni here_we

This suggestion Cis in tension with ¢ ihc text of Article 5{1){(z}, which sesms to distinguisl “territory under
{a State’s] jurisdiction” from “ship(s] or aircralt registered in that Slate”  See Chon v. Korean AT Lizes, Ltd., 490
U.8. 122, 134 n5 (1989} (noting that where treaty text is Nl perfectly “natural meaning” of the text “could
properly be contradicted only by clear drafting history”). Because the CIA has assured us that ifs interrogations do
not {ake place on ships or aircraft registered in the United States, we need NOtresalve this issue here,

TOP )EC{E
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believe that the phrase “any territory under its jurisdiction” certainly reaches no further than the
sovereign territory and the SMTT of the United States.”” Indeed, in many respects, it probably
does not reach this aAlthough many provisions of the SMTT invoke térmtorial bases of
jurisdiction, other provisions assert jurisdiction on other grounds, including, for example,
sections 7(5) through 7(9), which assert jurisdiction over certgin offenses committed by or
against United States citizens, Accordingly, we conclude that the interrogation program does not
take place within “territory under [United States] jurisdictien” and therefore does not violate -
Article 16—even the Senate’s reservation limiting United States obligations under Article
16, which we discuss in the next section.

As a condition to itS advice and consent to the ratification of the CAT, the Senate
required areservation that provides that the United States is

bound by the obligation under Asticle 16 to prevent “cruel, inhuman or degrading
ireatment Or punishment,” only insofar as the term “cruel, inhuman or degrading
treatment or punishment” means the cruel, unusud and inhumane treatment or
punishment prohibited by the Fifth, Eighth, andlor Fourteenth Amendments to the
Constitation of the United States.

Cong. Rec. 36,198 (1990). This reservation, which the United States deposited with its
instrument of ratification, is legally binding and defines the scope Of United States obligations
under Article 16 ofthe CAT. See Relevance of Senate Ratification HiStory to Treaty
Interpretation, 11 O.L.C. 28, 33(1987) (Reservations deposited with the instrument of
ratification “dre generally binding . . both internationaly and domestically . . . in. . . subsequent
interpretation of the treaty ”).!*

Under the terms of the reservation, the United States is obligated t0 prevent “cruel,
inhuman or degrading treatment” only to the extent that such treatment amounts t0 "the cruel,
unusual and inhumane treatment or punishment prohibited  the Eighth, and/or
Fourteenth Amendments.” Giving force t0 the terms of this reservation, treatment thag iS not

" Ag we have explained, there isan argument {hat “territory under {3 State’s] junisdiction” might also
include occupicd teritory. Accordingly, al least absent the Senate’s reservation, Article 16'S obligations might
extend to occupled termitory  Because the United States is not curreutly an ocvupying power within the meaning of
the laws of war anywhere in the world, we need not deoide whether socupied territory £ “territory under [United
States] jurisdiction.”

¥ “The Senate’s Hight to qualify its consent to ratification by reservations, amendments and interpretations
was cstablished throuph o mservation 2o the Jay freaty 611794, Cinoy W B ahtThe Controtaf, ean-Forei
Relations 153 (1922), and has been frequently exercised since then. The Supreme Court has indicated {ts acceptance
of this practice. See Haver v. Yaker, 76 U.S. (9 Wall.) 32, 35 (1869); United Stafes v. Schoorer Peggy,dUS. 1
Cranch) 103, 107 (1801), See afso Constitutionality of Prapased Conditions 1o Serrate Consent 10 the fnterim
Convertion on the Conservation of Norih Pacific Fur Seals, [0 Op. O.L.C 12, 16¢ 1986} (“{T]he Senate’s practice
of conditioning its consent to particular treaties is well-established ).

4 ey Tt
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“nrohibited by" these amendments would not violate United States obligations as limited by the
reservation.

Conceivably, one might read the text of the reservation as limiting only the substantive
(as opposed to the terdtorial) reach of United States obligations under Article 16. That would
not be an unreasonable reading of the text. Under this view, the reservation replaced only the
phrase “cruel, inkuman or degrading treatment or punishment” and left untouched the phsase “in
any territory under its jurisdiction,” which defines the geographic scope of the Article. Thetext
of the reservation, however, is susceptible to another reasonable reading—one suggesting that
the Senate intended to ensure that the United States would, with respect to Article 16, undertake
no obligations not already imposed by the Constitution Under this reading, the reference
to the treatment Of punishment prohibited by the constitutional provisions does not distinguish
between the substantive scope of the constitutional prohibitions and their geographic scope. As
we discuss below, this second reading is strongly supported by the Senate’s ratification history of
the CAT.

The Summary and Analysis of the CAT submitied by the President to the Senate in 1988
expressed concern that “Article 16 is arguably broader than existing U.S. law.” Summary and
Analysis of the Convention Agang Torture and Other Inhaman or Degrading Treatment
or Punishment, Doc. No. 100-20, at 15. “In view of the ambiguity ofthe terms,” the
Executive Branch suggested "that U.S. obligations under this article [ Article 16] should be
limited to conduct prokibited by the US. Constitution” S. Exec. Rep. NQ. 101-30, at 8 (1990}
(emphasis added); see also id. at 25-26. Accordingly, it proposed what became the Senate's
reservation in order “{tlo make clear that the United States construes the phrase [“cruel, inhuman
or degrading treatment or punishment”’] to be coextensive with its constitutional guarantees
against cruel, unusual, and inhumane treatment.” Id. at 25-26; 8. Treaty Doc. No. 100-20, & 15
(same). As State Department Legal Adviser Abraham D. Sofzer explained, “because the
Constitution of the United States directly addresses this area Of the law ... [the reservationd
would imit our ctligations under this Convention to the proscriptions alrf:ady covered in OUr
Constitution.” Convention Against Torture: Hearing Before the Senate Comm. on Foreign
Relations, 101st Congo |1 (1990} (prepared statement). The Senate Foreign Relations
Comm;ttee expressed the same concern about the potential scope  Article 16 and
recormmended  same reservation to the Senate, See S Rep. 101-30, & §, 25-26.

Furthermore,  Senatedeclared that Asticles 1 through 16 of the CAT are not self-
executing, see CDQ? Rec. 36,198 (1990), and the discussions surrounding this declaration in the
ratification history also indicate that the United States did not intend to undertake any obligations
under Article 16 extended beyond thosedrcady imposed by the Constitution. The
Administration expressed the view that “as indicated in the original Présidential transmiftal,

existinE Fedent and SEe 5w TH08ars Sulfidient 1o implement the C@mentmn Y excepf thaI new

Fedéral legislation would be required only 10 establish criminal Jurisdiction wza’cr Article 57

ekt e 1 -1 { - G £ 9] Br 101} = AT PressterrotnTanet MOHS As5san: soec retary }_gg_]_slg_ulg Affairs,

Department (April 4, 1990}, in S Exec. Rep. No. 101:30, d 41 {emphasis added). 1t s
understood that majority of the obligations to beundertaken by the United States pursuant to
the Convention [wereJalready covered by existing law” and  “additional implementing

legisiation {would] be needed only with respect to article 5" S. Exec. Rep, No. 101-30, & 10
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{emphasis added). Congress then enacted 18 U.S.C. §8 2340.2349A, the only “necessary
legislation to implement” United States obligations under the CAT, noting that the United States
would “not became a party to the Convention unti! the necessary implementing legislation is
enacted.” §. No. 103-107, at 366 (1993). Reading Article 16 to extend the substantive
standards of the Constitution in contexts where  did not afready apply would be difficult to
square with the evident understanding of the United States that existing {aw would satisfy its
obligations under the CAT except with respect to Article 5, The ratification history thus strongly
supports  view that United States obligations under Article  were intended to reach no
further—substantively, territorially, or in any other respect—than its obligations under the Fifth,
Eighth, -and Fourteenth Amendments,

The Supreme COUit has repeatedly suggested in various contexts that the Constitution
does not apply to aliens outside the United States. See, e.g. United States v. Belmont, 301 U.S
324, 332 (1937) (“[Olur Constitution, laws, and policies extratertitorial operation, unless
in respect Of our own citizens.”);, Unired States V. Curtiss-Wright Export Corp' 299 U.S, 304,
318 (1936} (“Neither the Constitution nor the laws passed in pursuance of it have any force in
foreign territory unfess  respect of our own cifizens , .. ); see also United States v. Verdugo-
Urquidez, 494 U.S. 259, 271 {1990) (noting that cases mhed upon by an alien asserting
constitutional rights “establish only that aliens receive constitutional protections when they have
come within the territory of the United States and developed substantial connections with this
country”). courts of appeals, in turn, hdve held that “{tlhe Constitution does not extend .
its guarantees to nonresident aliens living outside the United States,” Vancoiver \Women's
Health Collective  ’yv. AH. Robins Co.,, 820 F2d 1359, 1363 (4th Cir. 1987); that “non-
resident aliens ... plainly cannot appeal to the protection oftbe Canstitution of laws of the
United States,” Pauling v. McElroy, 278 F.24 252,254 (D.C. Cir. 1960) (per curiam); and

that a “foreign without property or presencein this country has no conditutiond rights,
under the due clause or otherwise,” 32 County Sovereignity Comm. v, Dep’ Of State, 292
F.Jd 797, 799 (D.C. Cir. 200'?2} (quoting People''s Org. ofIran v. Dep't ol State, 182

FJd 17,22(D,C. 19990

As we explain below, it is the Fifth Amendment that is potentially relevant in the present

context. With to that Amendment, theSuprcrne Court has “rejected the claim that aliens
are entitled Amendment rights outside the sovereign territory of the United States.”
Vem‘uga»ifrqufdez, 454 U.S. & 269, In Verdugo-Urquidez, 494 U.S. at 269, the Court noted its
“emphatic” of extraterritorial application of the Fifth Amendment’ in Johrisor v.
Eisentrager, 339 U.S. 763 (1950), which rejected “{t]he doctrine that the term ‘any person’ in the
Fifth Amendment protection over alien enemies anywhere in the world engaged in

hostilities against us," id. at Accord Zadvydas v. Davis, 533 U.S. 678, 693 (2001) (citing
Verdugo-Urquider  Eisentrager  noting that “(i]t ioweH establishedthat" Fifth

T ATERGAEnT ToleCions "afc unavailable to aliens outside of our geographic barders ). Federal
" The Restatement (Third} of Foreign Relations Law asserts that the matter has NOlbeen

autharilatively adjudicated, at least some actions by the United States tn respect to fsrc(gtx nationals gutside the
counlry  2lso subject to constitutional limitations™ d. § 722, omt, m, This statement Is contrary 10 the
authorities-cited in the toxt,
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courts of appeals have similarly held that “non-resident aliens who have insufficient contacts
with  United are not entitled 10 Fifth Amendment protections.” Jifry v. F4.A, 3?6
F.3d 1174, 1182.(D.C. Cir. 2004); see also Harbury v, Deurch, 233 F.3d 596, 604 (D.C. Cir.
2000) (relying on Eisentrager and Verdugo-Urquidez to conclude that an alien could not state g
due process claim for torture allegedly inflicted by United States ageats abroad), rev'd on other
grounds sub nom. Christopher \. Harbury, 536 U.S, 403 (2002); Cuban Am. Bar 4ss'n, Inc. v.
Christapher, 43 F.3d 1412, 1428-29 (3 1th Cir. 1995) (relying on Eisentrager and Perdigo-
Urquidez 10 conciude that held at Guantanamo Bay lack Fifth Amendment ;ights)fM

recaruation required DY the Semate as a condition of its advice and consent to the
ratification Of the thus tends to confirm the territodally reach of U.S, obligations
uader 16. Indeed, there is a strong argument that, by limiting United States obligations
under Article 16 t0 that certain provisions of the Constitution already impose, the Senate's
reservation limits  territorial reach of Article 16 even more sharply than does the text of
Article 16 standing alone, Under  view, Asticle 16 would impose 110 obligations with respect

¥ The Court's décision iN Resul v. Bush, 124 §. Ct 2685 (2004), 15 not 1o the contrary. To be sure, the
Court stated in & foolnpte thats

Petitioners’ allegations—that, although they have engaged neither in combat ner In acts of
terrorism against the United States, they have been held in Executive detention for more than two
years in'territory subject to the long-erm, exclusive jurisdiction and control of the United States,
without sceess to counse! and without being charped with any wrongdoing—unquestionably

describe in viclation of the Constitniion or laws or trealies of the United States,”
Id. at 2698 n.15. We belicve this footnote is best understond to settled understanding of the
Fifth Amendment the Court limited its holding 1o the issve before it: whether the federal courts have
statwtory furisdiction petitions brought by soch aliens held at Guantaname as enemy combatants. See

id. at 2699 (“Whether and what further proceedings may become necessary ... are malters that we need not address
novw. What is presently at stake is only whether the federal cousts have jucisdiction to determine the legality of the
Exccutive's poientially indefinite detention of individuals who claim to be wholly innocent of wrongdolng.™).
Indeed, the Count granted the petition for writ of certiorar “limited to the following Question: Whether United
States courts lack furisdiction to vonsider challenges (o the kegality Of the detention of foreign nationals captured
abroad in connéction with hostilities and incarcerated at ths Guantanasie Bay Naval Base, Cuba.” Rasul v, Bush,
540 U8 1003 (2003],

Second, the fobinote relies on aportion of Justice Kennedy's concmrence in Perdugo-Urquidez “and the
cases cited thereln” Rosw/, 124 S €1 2t 2698 n.15, Tn this portion of Justive Kéanedy's Verdugo-Urquider
concurrence; fustice Kennedy discusses the Jnswlar Cases. These cases stand for the proposition that although not
every provision of the Constitution applies in United States ferritory overseas, certaln pore constitutional protections
may apply in ceftain insalar territordes of the United States  See afso, e.g., Rdy. Covert, 354 U:8. 1, 7475 (1957)
(Harlan, T, concurring in judgment) {discussing fnsular Cases); Balzac v. POro Rice, 258 U.S. 298 (1922). Given

e R e R R R AT ST G TR S VS T AT S G4 T Y B T S S
and control of the United ” Rasul, 124 8. CL at 2698 .15, in the very senfence that cited Justive Kennedy's
cppcutrence, #is conseivabledlal faotsete 18 might reflent ataon e willinmnessdoconsiderwholier GIMO S Svr o mmmeres romsmmer
stmilar in significant respects o the temitordes at in the Insudar Coses. See ofso id at 2696 (rioting that under
the agreement with Cuba “the United Stales exercises complete jurisdiction ard control over the Guantanamo Bay
Navel Base”) (internal quotation marks omifted); id. at 2700 Kennedy, J,, (asserting that “Guantanamo
Bay is in every practical respect 3 United States territory” and explaining thal “[w]hat matters is the unchallenged
and indefinite control that the United States has long exercised over Guantanama Bay”).
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to aliens outside  Uhnited % And becausethe  has informed us that these téchniques
are not authorized  use against United States persons, or within the United States, they would
not, under this view, violate Article 16. Even if the reservation is read only to confirm the
territorial in Article 16, however, or even if it is read not to bear on this question at
all, the program would still not viclate Article 16 for the reasons discussed in Part ILA.
Accordingly, we need not decide the precise effect, if any, Of the Senate reservation on the
geographic scope of U.S. obligations under Article 16.%*

ffi.
You have also asked us to consider whether the CIA program would violate
the substantive standards applicable t0 the United States 16 if, contrary to the
conclusions reached  Part I above, those standards did to the CIA interrogation

program. Pursuant to the Senate’s reservation, the United States is bound by Article 16 to
prevent “the cruel, ynusual and inhumane treatment or punishment prohibited by the Fifth,
Eighth, and/or Fourteenth Amendments 10 the Constitution of the United States.”” As we explain,
the relevant test is whether use of the CIA's enhanced interrogation techniques constitutes
government conduct that “shocks the conscience.” Based on our understanding of the relevant
case law and the ClA'sdescriptions ofthe interrogation program, we conclude that use of the
enhanced interrogation techaiques, subject to all applicable conditions, limitations, and
safeguards, does not “shock the consgience” We emphasize, however, thet this analysis calls for
the application somewhat subjective test with only limited guidance from the Court. We
therefore cannot predict with confidence whether & court would agres with our conclusions,
though, as discussed more fuily below, we believe the interpratation of Article 16'ssubstantive
standard 1s unlikely to be subject to judicial inquiry.

' Additional analysis may be required in the case of aliens entitled t0 Jawful permaanent resident status.,

Compare Kwong Hai Chew V. Colding, 344 U.8. 590 (1953), with w United States ex 16l. Aezei, 345
U.S. 206 (1953). You hove informed us that the CIA dées not use these on any United States persons,

inclyding [awful permancnt residents, and we do not here address United States obligations under Axticle 16 with
respect to such aliens,

: ** Our analysls is not affected by the recent enactment of the Bmergency Supplements] Appropriations Act
for Defense; the Global War on Terror, and Tsunand Relief, 2005, Pub: 1. No. 109-13, 119 Stat, 231 (2005).
Section 1031@)X1) faw provides that

[nlene fonds appropriated or otherwise made available by this Act shall be oblipated or
expended to subject any person in the custody or under the physical control Of the United States to
torture or . inhuman, or _ or punishment that is prohibited by the

Cansiditive, faws otircates of e Lnie:

119 Stat. at 256, Becguse the Senate reservation, as deposited svith the. United Stetes instoiment sESatication, - ammmr: s

defines United States obligations under Article 16 of the CAT, this statute does not protbit the expenditure of funds
for conduct that does not violate United States obligations under Article 16, as limited by the Senate reservatios.
Furthermore, this statute itself defines “cruel, infiuman, or degrading treatment or punishment” as “the cruel,
unusual, and inhumane treatment or punishment prohibited by the fifth amendment, eighth amendraent, or
fouricenth amendment to the Constifution of the United States.” fd. § 1081(5)(2).

TOP SECRET/
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A.

Although, pursuant  the Senate's reservation, United States obligations under Article 16
extend tO cruel, unusual and inhumane treatment or punishment prohibited by the Fifth,
Eighth, and/or Fourteenth Amendments to the Constitution of the United States,” only theFifth
Amendment is potentially relevant here. TheFourteenth Amendment provides, in relevant part:
“No Stare shall . . . deprive any person Of life, [iberty, or property, without due process of law,"
(Emphasis added.) This Amendment does not apply to actions taken by the federal Government.
See; e San Francisco Arts & Athletics, \nC. v. United States Olympic Comm,, 483 U.S. 522,
542 n.21 (1987) {explaining that the Fourteenth Amendment “does not apply” to the federal
Government); Bolling v. Sharpe, 347 US. 497, 498-99 (1954) (noting that the Fifth Amendment
rather than the Fourteenth Amendment applies to taken by the District of Columbia).

The Eighth Amendment prohibits the infliction of “cruel and unusual punishments” (Emphasis
added.) Supreme Court has repeatedly held, the Bighth Amendment does not apply until
there has been a formal adjudication of guilt. £.g., Bell v. Wolfish, 441 U.8. 520, 535 n.16
(1979), Ingraham v. Wright, 430 U.8. 651, 671 n.40 (1977). See also I re G:zam‘ammo
Derainee Cases, F. Supp. 2d 443, 480 (D D.C. 2009) {dismissing detainees’ clatms based on
Eighth because “the Eighth Amendment applies only after an individual is
convioted of a crime™) (stayed pending appeal). The same conclusion concerning the limited
applicability of the Bighth Amendment under Article 16 was expressly recognized by the Senate
and the Bxecutive Branch during the CAT ratification deliberations:

The Bighth Amendment prohibition of crud and punishment is, of the
three [constitutional cited in the Senate reservation], the most limited
in scope, as this amendment has consistently been interpreted as protecting only
“those convicted of crimes.” Jagraham v. Wright, 430 US. 651, 664 (1977). The
Eighth Amendment does, however, afford protection torture and ill-
treatment of persons in prison ahd similar situations of crimingl punishment,

Summary and Analysis of the Convention Against Torture and Other Crud, Infiuman or
Degrading Treatment or Punishment, i S Treaty Doc. No. 100-20, at 9 (emphasis added).

Because the high on whom the CIA use enhanced interrogation techniques
have not been convicted of any crime, the substantive requirements of the Eighth Amendment
would not be refevant here, ifwe assume that Article 16 has application to the CIA'S
interrogation program, ”

The however, isnot to these same limitafions  As potentially
relevant the due process component of the Fifth Amendment protects against

executive action that “shocks the conscience.” Rochin v. California, 342 U.S. 165, 172 (1952}

see also County of Sacrarmento v. LCIJis, 523 U S. 833, 846 (1998) (“To this end, for halfa

TELE T e T gk e S e, TSI M Mt STE S s e L S e e ' i ML Wi - o g im0 e A 7 P M T P 2l

" To be sure, freatment amoummg to punishment (let alone, cruel and unvsual punishiment) generally
cannot be imposed on individuals who have not teen convicted of crimes, prohibition flewsfrom the Fifth
Amendment rather than the Eighth See Wolfish, 441 U S, at 535 .16, United States v. Salerna, 481 U.S. 739, 746-
41 (1987). See afso i neje 26.
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century now we have spoken of the coguizable level of executive abuse of power as that which
shocks the conscience.”).”

e
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B.

We must therefore determine whether the CIA interrogation program involves conduct
that “shocks the conscience.” .The Court has indicated that whether government conduct can be
said to “shock  conscience” depends primarily on whether the conduct is “arbitrary in the
constitutional » Lewis, 523 U.S. d 846 (internal quotation marks omitted); that is, whether
it amounts 10 of power without any reasonable justification in the service of g
legitimate governmental objective,” id. “[Clonduct intended to injure in some way unjustifiable
by any government interest is the SOrt of official action most likely to rise to the conscience-
shocking level,” id. although, in sotme cases, deliberate indifference to the risk of
inflicting such unjustifiable injury might also “shock the conscience,” id. at 850-51. The Court
has also suggested that it is appropriate t0 consider whether, of “traditional executive
behavior, of contemporary practice, and of the standards of biame generaly applied to them,”
conduct “is S0 €gregious, so outrageous, that it may farly be said to shock the contemporary
conscience.” Id. a 847 n:8.%

Several considerations complicate OUr analysis. are relatively few cases in
which the analyzed whether conduct “shocks  conscience,” and these cases involve
contexts that differ dramatically from the CIA interrogation program. Further, the Court has
emphasized that “no calibrated dick" with which to determine whether conduct
“shocks the conscience.” Id at 847. To the contrary: “Rules of due process are not " . subject
to mechanical application in unfamiliar territory.” Id. at 850. A claim that government conduct
“shocks the conscience,” therefore, requires “an exact analysis Of circumstances.” 1d. The Court
has explained:

* Because what is at issue under the text of the Senate reservation is the subset of “cruel, infurnan of
degrading .. that is “the cruel, unusual and inhumane treatment . | . prohibited by the Filth .
Amendment[],” we do not {hat the procedural aspects of the Fifth Amendment ars relevant, at feast inthe
context of interrogation techniques vrrelated to the criminal justice systern. Nor, given the language of Article 16
and the resérvation, do that United States obligations ynder thils Article include other gspects of the Fifth
Amendment, such or fhe various privacy rights that the Supreme Court has-found to be
protecied by the Due Frocess Clause.

B 1t appears that coriduct iSa necessary but perbaps not sufficient condition to
establishing that exccutive substantive due process. See Lewis, 523 US. at 847 n:8 ("Only if tile
necessary condiffon of cgreglous behavior were satisfied would there be & possibility Of recognizing asubstantive
. 4y —~ dub-procass rigiidobe-fog sfsuchexorutive actonyand only thenpil ght-thers be-a-debateabout the-suffigieney gl miomn o

historical examnples of enforcement of the fight claimed, OF its recognition in other ways.™) (emphases added); see
—_— . dse 975 978 n.1 (8t Cir. 2005 “To violale substantive s5, 1he condugt

of anexecutivev  alm g and Ut huck v, Hoff,

346 F3d 1 1181 Cir, 20033, It is therefore arguable that conscience-shocking behiavior would not violate

the Constitution i it did a fundamental right or if it weee narowly tailored fe serve acompdling state

inferest. See, e.g., Washington v, Glucksberg, 511 U.8. 702, 721 (1597). Beoause we conclude that the ClA

inferragation program not “shock the conscience,” we need not address these issues here.

=]
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The phrase {due process of law] formulates a less rigid and more fluid
than those envisaged in other specific and particular provisions of the Bill of
Rights.  application is less a matter of rule. Asserted denial is to be tested by
an appraisal of the totality Of facts in a given case. That which may, in one
setting, constitute a denjal of fundamental fairness, shocking to the universal
sense of justice, may, in other circumstances, and in light of other considerations,
falt short a denial.

Id. at 850 (quoting Bed/s v. Brady, 316 U.8. 455, 462 (1942) (alteration in Lewis). Our task,
therefore, is to in a nove context a highly fact-dependent  with little guidance from the
Supreme Court.

1

We whether the CIA interrogation involves conduct that is
cunsmzunemiiy arbitrary.” We conclude that it does we find no' evidence of
“conduct intended to injure in sotme Way unjustifiable by say government interest,” id. a 849, or

of deliberate indifference to the possibility of such unjustifiable see id at 853,

an initial matter, the Court has made clear that whethsr conduct can be considered to
be constitutionaily arbitrary depends vitally on whether it furtbers a govemméht interest, and, if
it does, the nature and importance of that interest. The test is not merely whether tbe conduct is
“intended to injure,” but rather whether it is “intended t0 injure in some way unjustifiable &y any
govermment interest.” Id, at 849 (emphasis added). It is the “exercise of power without-any
reasonable justification in the service ofa legitimate governmental objective” that can be said to
“shock theconscience.”  at 846 (emphasis added). In United States v. Salerno, 481 U.S. 739,
748 (1987), for example, the Court explained that the Due Clause “lays down {oo] , , .
categorical imperdive" and emphasized that the Court has “repeatedly held that the
Government’s regulatory interest in community safety can, in appropriate circumstances,

outweigh »an individual's liberty 7 See also Hamdi v. Rumsfeld, Ct. 2633, 2646
(2004) (plurality opinion) (explaining that the individual's interests weighed against the

government’s). The government’s interest is thus an important part Ofthe context that must be
carefully considered in evaluating an asserted violation Of due process *

*® The pretrial delention sontext is informative. Analysis of tie government's interest and purpose in
imposing a condition of eonfinement is éssential fo delermining svhether thers is 2 violatton of due process in this
context. See Salermo, 481 U8, 5t The govormment has a fegitimate interest in “effectuat{ing} the}

detention, Walfish, 441 U8 af whzch supports govcrmncn( actson ihat mia, nt:onal be comected lg ihr:

s e e 1 ol Sl MO ST e e BB UL S m e T

punishment on such detainces would violate due because the government has no }ega{mmts interest in
,g‘[\ws RSN E ‘.—i\.k‘:.l. m“;@jrrk’} 44 - U

5] i

In addition, Lewis suggests that the Court's Eighth Amendruent junspmﬁamc sheds a teast some light on
the due process inquiry, See 523 U.S. at 852-53 (analogizing the dus inguiry to the Bighth Amendment
context  notng that in both cases “lisbility should turn on *whether was applied in 2 good faith effort (o
maintain or restore discipline or maliciously and sadistically for the very purpose of causing harm™™) (quoting
Whitley v. dlbers, 475U.S 3 320-11 (1986)). The interrogation program we considor does not involve or alfow
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Al Qaeda’s demonstrated ability to launch sophisticated attacks causing mass casualties
within the United against United States interests worldwide, as well as its continuing
efforts to plan and to such attacks, see supra p. 9, indisputably pose & grave and
continuing threat. “It is ‘obvious and uparguable’ that no governmental interest is more
compelling than the Security of the Nation.” Haig v. Agee, 453 U.S. 280, 301 (1981) (citations
omitted); see also Salerno,  U.S. at 748 (noting that “society’s interest is at its peak” “in
times of war or insurrection”). It is this paramount interest that the Government seeks to
vindicate through  interrogation program. Indeed, the program, which the CIA believes “has
been a key reason al-Qa’ida has failed to launch a spectacular attack in the West since 11
September 2001,” Effectiverness Memo at 2, directly furthers that interest, producing substantial
quantities Of otherwise unavailable actionable intelligence. As detailed above, ordinary
interrogation techniques had little effect on either KSM or Zubaydah. Use of enhanced

techniques, however, led to actionable inteliigence such as the discovery of the Guraba
Cell, which was with executing KSM's planned Second attacks against Los
Angeles. Interro in¢es and comparatively lower-tier high
value detainees ve also greatly increased the CIA’s

understanding 0 our eneiny znd its plans,

As evidenced by our inPart |, the CIA goes to great lengths to ensure that the
techniques are applied only as reasonably necessary to this paramount interest in “the
security of the Nation.” Various aspects of the program ensure enhanced techniques witl be
used only in the interrogations of the detainees Who are most likely to have critical, actionable
intelligence. The CIA screening procedures, which the CIA imposes in addition 10 the standards
applicable to activities conducted pursuant to paragraph fouf of the Memorandum of
Notification, ensure that the techniques are not used unless the ClA reasonably believes that the
detaince is a “senior member of al-Qai’da or [its affiliates],” and the detainee has "knowledge of

imminent terrorist against the USA" of has directly involved In the planning of
attacks. January 4 avat 5 supra p. 5, The  that enhanced techniques have been used
to date in the of only 28 high value detainees out of the ¥4 detainees in CIA

custody demonstrates this selectivity

Use ofthe waterboard is limited  further, requiting intelligence that a
terrorist attack . .. substantial and credible the subject has actionable
intelligence that disrupt or delay this attack; [ determination that o]ther
interrogation methods to elicit the information {and _other ... methods ae

unlikely to elicit  information withiz the perceived time [imitfor preventing the atfack.”
August 2 Rizzo Letter (attachment). Once again, the CIA’s practice confirts the program’s
selectivity. used the watethoard ) detainees 10 date-—~KSM,

Jab, and AlHastisi—and bave notused i af alf gince March 2003

the emalicious or sadistic infliction of harm. Rather, as discussed in the text, interrogation techniques are used only
as t:easembly deerned necessary to fiher 3 povernment interest of the highest order, and have been carcfolly
designed to avoid inflicting or sullering or any other lasting or significant harm and to yninimize the risk
of any harm that does rot further this goverminent interest, See infra pp. 29-31.

N
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Moreover, enhanced techniques are considered only when the on-scene inferrogation
team considers them necessary because a detaines is withholding or manipulating important,
actionable intelligence or there is insufficient time to try other techniques. For example, as
recounted above, the CIA used enhanced techniques in the interrogations of KSM and Zubaydeh
only after ordinary interrogation tactics had failed. Even then, CIA Headquarters must make the
decision whether t0 technigues in any interrogation. Officials at CIA Headquarters
can assess the situation interrogation team’s reports and intelligence from a variety
of other sources  are therefore well positioned to assess the importance of the information

sought,

approved, techniques are used only in so that it is unlikely that a
detainee would be subjected t0 more duress than IS reasonably necessary to elicit the information
sought, Thusg, no is used ON g detainee unless technique at that time appears
necessary {o intelligence. And use of enhanced techniques ceases "ifthe detainee
is judged to be consistently providing acourate intelligence of if he is no longer believed to have
actionable " Techniques at 5. Indeed, use of the techniques usuilly ends after just a
few days when the detainee begins participating, Enhanced techniques, therefore, would not be
used on a detainee not reasonably thought to possess important, actionable intelligence that could
not be gbtained ntherwiss

_ only is  interrogation program closely government interest of the highest
order, it is also designed, through its carefil limitations and criteria, to avoid causing
any severe pain or suffering or inflicting significant or As the OMSGuidelines
explain, “[i]n all instances the general goal Of these _is a psychological impact, and not
some physical a specific goal of ‘dislocatefing] expectations
regarding the treatment  believes he will receive.” OMS at 8-9 (second alteration
in original). techniques can be used only if there are no medical or psychological
contraindications, Thus, no is ever used if there is reason to believe it will cause the
detainee significant or harm. When enhanced techniques are used, OMS closely
monitors the detainee’s condition to ensure that he does EXPETience severs pain of

suffering or sustain significant or lasting harm,

This facet  our analysis bears emphasis. We do not that any conduct, no
matter how extreme, could  justified by a sufficiently weighty government interest coupled
with appropriste Rather, our is limited to the under consideration, in
which the techniques do not amount to torture considered Or in conibination. See
Techniques at Use at 9-19. Torture is categorically prohibited both by the

CAT, see art. 2(2) ("No circumstances whatsoever .. be invoked as &
justification of torture ™. and by, ilats 16 U5 0 66234023402

[he program, moreover, is designed to niinimize the risk of injury or any syffering thatls

unintented-or oS AT ELVIREE THE Plrpose of the program. For example, in dietary

manipulation, the ~ = caloric intake is set levels used in commercial weight-
loss programs, thereby avoiding the possibility of significant In nudity and water ‘
dousing, interrogators set ‘temperatures high enough to guard against hypothermia.
The walling technique and aC-collar (or device) 0 hglp avoid
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whiplash. See at 8. With respect deprivation, constant monitoring protects
against the possibility  detainees might injure themselves by hanging from their wrists, suffer
from acute edema, or even experience non-transient hallucinations. See Technigties at 1]-13.
With  waterboard, interrogators use potable saline rather than plain water so that detainees
will not suffer from hyponatremia and to minimize the risk of pneumonia. See 7d. at 13-14. The
board is also designed to allow inferrogators to place the detainee in a head-up position so that
water may beclearéd very quickly, and medical personnel and equipment are on hand should any
unlikely problems actually develop. See id 14. All enhanced techniques aré conducted only as

authorized and to medical guidelines and supervision.”’

Asis clear from descriptions and the discussion above, the CIA uses enhanced
technigues only as necessary to obtain information that it reasonably views as vital to protecting
the United from further terrorist attacks. The techniques are used only in
the interropation of those are reasonably believed to be closely associated with al Qaeda and
senior enough to actionable intelligence conceming terrorist threats. Even then, the
technigues only to the extent reasonably believed to be necessary to obtain otherwise

unavailable intelligence. In addition, the techniques are designed t0 avoid inflicting severe paia
or suffering, and no technique will beused if there is reason to believe it will cause significant
harm. Indeed, the techniques have been designed to minimize the  Ofinjury or any suffering

that does not Government's interest in obtaining actionable intelligence. The program
is clearly not intended "to injure in SOMe way unjustifiable by any government interest.” Lewis,
523 U.S. at 849, can it be said to reflect “deliberate indifference” to a substantial risk of

such unjustifiable injury.  ar8512

7 The CIA's CTC generally consults with the of General Counsel (which ia turn may congolt
wilh this Office) novel circurmstances. consultation further reduces any possibility that
CIA interrogators could be ftheir] power, it as an instrument Of oppression,”
Lewis, 523 11.5. at 840 omitied; alleration see glso Chavez, 5383U.8. a1 774
(opinion of Thomas,  so as 10render their conduct constitutionally armuay.

isnot ko say that the interrogation program has worked According to the 1G Repory, the
ClA, at could not distinguish detainees who had information but were sugcessfully resisting
interrogation from who did not actually have the information. at 83-85, ONat Jeast one
occasion, this ray have resulted in what might be desmed the unnecessary use of
erhanced 1y
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by any government ? or “deliberate indiffercnce” 10 the possibility of such-unjustifiable injury. Lewis, 523
e e ookl R BES._A5 Mg a2 the T4 ressonatle belleved that Zubaydah continved to withhold sufficiently important

information, use of the waterboard was supported by the Goy ent's i i1 proteciing fhe Nalion from

s&bsg:qucnt terrorist attacks. The of a reasonable, good faith belief is not negated because the factual

predicates for that belief are determined @ be false, in the Zubaydah example, CIA

Headquarters dispatched officials (o observe the last waterbogrd These officials reported that enhanced

techniques were no needed. See |G Repory at 85. Thus, the did not simply rely ON what appeared to be

credible intelligence but rather ceased enhanced techniques despite this-dnlclligence.




TORSHECT

We next address considered in light of “an understanding of traditional
executive behavior, Of contemporary practice, and Of the standards of blame generally applied to
them,”  of the enhanced interrogation techniques constitutes government behavior that “is so
egregious, 5o outrageous, may fairly besaid to shock the contemporary conscience.” fai_ at
847 n.8. have not evidence of traditional executive behavior or contemporary practice
either condemning or condoning an interrogation program carefully | muted to further a vital
government and designed 10 avoid unnecessary or serious harm.” However, in many
contexts, there is a strong tradition against the use of coercive interrogation techniques. '
Accordingly, this analysis poses amore difficult question. examine the
traditions surrounding criminal investigations within the United States, the military’s
tradition of not employing techniques in intelligence interrogations, and the fact that the
United States regularly condemns conduct undertaken by other countries that bears at least some
resemblance to the techniques a :

These traditions provide significant evidence that  use of enhanced interrogation

techniques might the contemporary conscience’  at some contexts. 1d. As we
have explained, the due process inquiry depends critically on setting and circumstance,
see, e.g, id at 847, 850, and each of these contexts differs in important ways from the onewe
consider here consideration of the underpinnings standards Of conduct expected
in these other moreover, demonstrates that standards are not controlling here.
Further, as.explained below,  enhanced techniques are all adapted from techniques used by the
United States on albeit under significantly different conditions, At a minimum,
this confirms use of thess techniques cannot be condderedto  categorically
impermissibie' is, in some circumstances, USe of these techniques is consistent with

“traditional executive behavior” and “contemporary practice.” /d at 847 n.8. AS explained
below, we believe are present here.

Domestic Use of interrogation pracnccs tike those We consider

here in ordinary criminal investigations might well “shock the conscience.” In-Rochin V.

mterropation pra ctice appenrs (¢ have vanied over The 10 Report explaing thatthe CLA “has

had Intermitlent in the interrogation of individuals whose interests are oppased to thoss of the United
States.” JG Report at 9, 19805, for example, the CIA initisted  HumanResource E‘cpfenanon
('HRE") training program, trein foreign Haison servic Id, The ClA

suse of allegations of hum r_ica. e id;at 10.
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California, Supreme Court reversed a criminal conviction where the
prosecution against the defendant that had besu obtained by the forcible

pumping Of the defendant’s stomach. The Court concloded that the cendfmt at issw:ze. “s,hoeks the
conscience” and was “too close tO the-rack and the screw.” Id, at 172, Likewise, in Williams v.
Urited States,  U.5. 97 {1951}, the Court considered a conviction under g statute that

criminalized an individual Of 4 constitutional right under color of law, The defendant
suspected of committing a particular crime. He then

over a period took four men to a paint shack . . and usec% brutal

methods to obtain aconfession from each of themn  Arubber hose, o p1§toi, a

blunt a cord and other implement were in the project. ...

was beaten, threatened, and unmiercifully several bours until he

Jd. at 8-99. The charactenized this as “the classic use of force to make a man tetify
against himself)” would render the confessions inadmissible. /& at 101. The Court
concluded:

But where police tzke matters in their own hands, seize victims, beat and pound
them until they confess, there cannot be the stightest doubt thet the police have
deprived the vicvim of a dght under the Copstitution. 1t is the right of the acoused
to be tried by a legzliy constituted court, not by a kangaroo court,

Id. & 10t

More in v. Martinez, 538 760 the police had questioned the
plaintiff, & gunshot wound victim who was in severe pain and believed he was dying. At issue
was whether a section could be maintained  the the police despits
the fact that no had ever brought against the Court rgjected the
plaintiff's Setf-Incrimination Clavse claim, seeid. at {opinion of
Thomas, concurring in judgment), but remanded for cansideration of
whether the the plaintiff's substaniive due process rights, see id, at 779-80.
Some of the ‘ the view that the Constitution categorically prohibits such
coercive interrogations, See  at 783, 788 (Stevens,  concurring in part-and dissenting in part}
(describing the interrogation at issue as “torturous” and asserting that interrogation “is a
classic example oraconstitutional right implicit in  concept of ordered tiberty™)
{(internal quotation at 796 (Kennedy, 1., congurring in and dissenting in
part) (“The Coastitution not countenance the official imposition of severs pain or pressure
for purposes of inte P trae whatherthe
wnerimd arder guarantees of the Due Process Clause, of both.”).

The (3 atn: i5 cansiderably less invasive or extreme much of the conduct a
1ssue in these the government interest at issue ta each of these cases was the
general iaterest (and, in doubtful), That
government interest is strikingly different from what is a stake here: the national security—in
particular, the protection of the United and its attacks that may result in
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massive civilian casualties. Specific ¢onstitutional constraints, such as the Fifth Amendment’s

Self-Incrimination which provides that “[nJo person . . . shall be compelled in any
criminal to be a witness against himself)” (ernphasis apply when the government
acts to forther itS general interest in taw enforcement and reflect explicit fundamental limitations
on how may further that interest. Indeed, most-of the Court’$ police
interrogation cases to be rooted in the policies behind the Self-Incrimination Clause and
concern for the fairness  integrity of the trial process. In Rochin, for example, the Court was
concerned use obtained by coercion to bring sbout a criminal conviction.
Se¢; e.g., 32 US. a 173 progess of faw, as a historic and generative principle, precludes
defining, and thereby these standards of conduct more precisely than to. say that

convictions cannigt  brought about by methods that offend ‘a sense of justice.”) (citation
amitted); id. (refusing to hold that “in order to convict aman  police cantiot extract by force

what is in his but can extract what is in his stomach™). See also Jacksom v. Denno, 378
U.S. 368, 377 (1964} (charactesizing the interest at stake in police interrogation cases as the
“right to be free based upon a coerced confession”),; v. Oklahoma, 322
U.S. 596, 60S that “{a] coerced confession is offensive to basic standards of
justice, not because has a fegal grievance against the police, but because declarations
procured  torture are not premises from which z civilized forum will infer guilt”). Even
Chavez, which might the Court's receptiveness to a substantive due process claim based

on coercive police interrogation practices irrespective of whether the evidence obtained was ever
used against the individual interrogated, involved an interrogation implicating ordinary law
enforcement rntarmere

Courts have long the government’s ordinary law enforcement
from other government such as national security. The Foreign Intelligence Surveillance
Court of Review recently explained that, with respect to the Fourth Amendment, “the [Supreme]

, Court distinguishe(s] rime control programs and those that have another particular
purpose, such as against special hazards Of protection of our borders.”
re Sealed Case, 310 4 7, (For. InteL Ct. Rev. {discussing the Court's
“special needs” cases and distinguishing “FISA's general programmatic purposg’ of
“protest{ing] the nation and espionage threats by foreign powers” from
general crime controt). “special needs” doctring, Court has approved of
warantless and even searches that serve “special beyond the normd. peed for
law enforcement.’ Dist. 477 v, deton, 5 646, (1995) (quotation
marks and citation omitted). although the Court has explained that it “cannot sanction
[automobile] justified only by the” “general interest in cantrol,” Indianapolis v.
%zand, 531 44 (2000) {(quotation marks and citation omitted), it suggested that it
might approve set | to thwart an imminent N o, 1d See a0

_ _IV%?{‘{O? &?m ﬁgg {;gmgs B.C omey,. Depmy Augiaey. Gepersl-from-Nesld-frentisor; Peputy”
Assisfant Attorney General, Office of Legal Counsel, Re: Whether OFAC May Without

Obtaining g Judicial Warran: Buter the. Cammercial Premisss.of-abiosiznated Entity-Fo-Seenre =

" Property That Bas Been  Pursuani 10 [EEPA (April 11, 2005). Notably, in the dus
process context,  Court  distinguished the Government's in detaining itlegal aliens
generally from its in detaining suspected terrorists. See Zadvydas, 533 .S, at 691.
Although the Court concluded that astatute permitting the indefinite detention of aliens subject
to a final arder of removal be removed to other countries would raise
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substantial constitutional it suggested that its reasoning might not apply to a statute

thaz “appilied] narrowly to 2 small segment of particulaly dangerous individuals, say, suspected
rrorisis” 1d. at 601 (quotation marks and citation omitted).

Accordingly, for these reasons, we do not believe that the tradition that emerges from the
police context provides controlling evidence of 2 relevant exscutive tradition
prohibiting use techniques in the quits different context of interrogations undertaken
oldly to prevent foreign terrorist attacks sgainst the United States and its interests.

United States Military Doctrine. Army Fidd Mammal 34-52 sets forth the military’s basic
approach to intelligence interrogations. Tt lists a variety of interrogation techniques that

generally involve only and emotional tactics. In the “emotional fove approach,” for
example, the exploit the love a detainee feels for his fellow soldiers, and use
this to motivate Id 3t 3-15. Inthe*fear-up (harsh) approach,” “the

interrogator behaves in an averpowering manner with a loud and threatening voice {and] may
even feel the need to throw objects across the room to heighten the [detainee’s] implanted
feelings of fear.” Id at 3-16  The Field Mmmal counsels that “[g]reat care must be taken when
{using this technigue] so any actions would not violate the prohibition on coercion snd threats

contained in  GPW, 17" Id Indeed, from the outset, the Field Manual explains that
the Geneva Conventions US policy expressly prohibit acts of violence O intimidation,

inciuding physical or mental torture, threats, insults, or exposure t0 inhumane treatment as s
means of or  to interrogation.” /d. at 1-8. As prohibited acts Of physical and mental torwre,
the Field Manual “{flood deprivation” and “[alonormal sleep deptivation” respectively. 1d,

The Field Manual evidence “of traditional executive behavior{ and] of
contemporary practice,” Lewis, 523 ULS, at 847 .8, but we do not it dispositive for severd
reasons. Most as the Field Manual makes clear, the approach it embedics IS designed
for traditional in particular, conflicts by the Geneva Conventions, See
FieldManual see id.at interrogations must comply
with the Geneva Uniform Code of Military Justice). TheUnited Stetes,

however, has long resisted efforts to extend the protections Of the Geneva Conventions to
terrorists other unlawful combatants, As President Rezgan stated when the United States

rejected | to the Geneva Conventions, the position of the United States iS that it “must
not, and recognition and protection {0 terrorist groups as @ price fOf progress in
humanitarian Ronald Reagan, Letter of Transmittal to the Senate of Protoco! IT
additional to of 12 August 1949, concluded at Geneva ON June 10, 1977
(Jan. 29, 1987). moreover, has expressly determined Geneva
Convention Relative to the Treatment of Prisoners of War (“GPW”) not apply to the

conflict with al.Qaeda... See Memerandum-fronethe Previdentrfe~Fupmz m ar

Qaeda and Taliban Detainees & 1(Feb. 7, 2002); see also Memorandum for Alberta R

- Sonzates, Counselio the Hiesidontand William FA bvires$: Generd Comst TRt nE 7T
Defense, from Jay S Bybee, Assistant Attormney General, Office Of Legal Counsel, R
Application of Treaties .to at Jaeda and T aliban Detainees at 9-10 (Jan. 22, 2002)

{explaining  GPW to non-state actors such as d Qaeda).
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We think that a policy premised on the of the Geneva Conventions and not
purporting to bind  CIA does not constitute controlling evidence of executive tradition and
contemporary practice With respect to untraditional armed conflict where those treaties do not
apply, where the enemy flagrantly violates the laws of war by seeretly attacking civilians, and
where the United States cannot identify the enemy or prevent its attacks absent accurate
intelligence.

State Bach year, in the State Department’s Country Reports on
Human Rights States condemns coercive interragation techniques and other
practices employed by other Certain of the techniques the United States has
condemned appear 10 bear some resemblance to some of the CIA interrogation techniques. In
their discussion for example, the reports list as “{p]sychological torture” conduct
that involves and sleep deprivation,” but give no specific information as to what these
techniques ofBgypt, the reports  as of torture”
“stripping and suspending victims from 2 ceiling or doorframe with feet
just touching the floor; victims [with various objects]; . . . and dousing victims with cold
water.” e.g, {describing the “chiffon” method, which involves “placing arag
drenched in water in smouth”}; Iran {counting sleep deprivation as either torture
or severe prisoner {discussing sleep deprivation and “having cold water thrown on”
detainees as either or “ill-treatment”). The State Department’s inclusion of nudity, water .
dousing, sleep food deprivation among the conduct it condemins is significant
and provides some of an executive foreign relations tradition condemning the use of

these techniques.”

To that the reports provide
evidence the “shocks the contemporary conseience.” Theteports
do not generally focus on or provide precise interrogation techniques.
Nor do the any detail the contexts in techniques are Ued. From
what we however, it appears that the techniques are often part
of a course that techniques and is undertaken in Ways that bear no
resemblance to the CIA program. Much of the condemned conduct goes far
beyond the techniques and would almost certainly constitute torture under United States
law, ;See, {discussing doorframe with feet just
touching finger
crushing electric shack);
Uzbekistan conduct, moreover, IS
often undertzken for unlike the CIA's. security forces

apparently use thexr obzmn confesszans to pumsh and to extort money.
¢ o exlract inf 40 Lanes 4o ceasehici-politica
y indication that techn EquS are

________ e L

a5 a matter of cﬁp Omav:v &E}c Unzted States may for various reasons in various

circumstances call another nation fo accoust for practices:that i some corduct in which the
United States might in some circumstances engage, covert] y ot relations with regard Q
foreign aof United States executive may bs Of ouly timited

relevance here
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used only as necessary to protect against grave terrorist threats or  any similarly vital
government interests (or indeed for eny legitinate govermnment interest). On the contrary, much
of the alleged abuses discussed in the reports appears to involve either the indiscriminate use of -

force, see, e.g. of critics see, e.g. Liberia, Rwanda
And is that these countries apply careful screening procedures,
medical monitoring, other safeguards required by the CIA interrogation program.
A relations fradition of condemning torture, the indiscriminate use
of force, against the government’s political opponents, or the use of forceto
obtain criminal cases says tittle sbout the propriety of the CIA’s
interrogation practices. CIA’s careful screening procedures are designed to ensure that
enhanced techniques are in the relatively few interrogations of terrorists who are believed to
possess vital, actionable that miglit avert an attack against the United States or its
interests. The CIA techuiques only to the extent reasonably believed necessary to
obtain the information great care t0 avoid inflicting severe or suffering oOr any
lasting or shott, the CIA program is designed to subject defainees to no
more duress than is justified Government’s interest in the United States from
further In these essential respects, it differs the conduct condemned in the

State Department reporis

SERE Training. 18 evidence that use Of these techniques is in some
circumstances consisient with executive tradition and practice. Each of the CIA’s enhanced
interrogation has gdapted from military the techiniques
lave on our own troops. See Techniques at 6, at 13-14. fnsome
instances, the form of the technique than doustng, as donein
SERE training, complete immersion may See Techniques
at 10, is done outside with air temperatures & lOW as
10°F, See contrast, the water that is never
below 41°F and is Further, ambient are never below
G4°F See are undeniably more extreme as applied in the CIA
inferrogation notably, the waterboard is used quite sparingly in SERE training—
at most two times on 3 for at most 40 seconds each time. Seeid. at 42, Although the
CIA program waterboard use only in narrow circumstances {to dats, the CIA has used
the waterboard detainees), where authorized, it may be used for two “sessians” per
day  up te two a session, water may beapplied Up to six times fOr ten seconds
or longer (but more 40 seconds), 2 24-hour period, a detaines may  subjected tO
up to twelve minutes application. See id. at 42, Additionatly,  wa & be
used on as many as during a 30-day approva period. See J etier at
o aa ST A

. _ interrogation ofKSM, see
lei, at 91.

In 83 we have oxplained before

Individuals nnderonine training are obviously in a very different situation

from detainees undergoing interrogation; SERE itis ofa
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training a real-life inferrogation regime, they presumably know it
will last only a and they presumably have assurances that they will not
significantly harmea by training,

Technigues at  On the other hand, theinferrogation program we consider here furthers the
paramount interest of the United States in the security of the Nation more imnied iately and
directly than SERE training, which seeks to reduce the possibility that United States military

personnel might information that could harm the national security in the event they are

captured. of the due process guestion must pay cafeful attention tothese

differences. feast one conclusion from the existence of SERE training. Use
of the techniques interrogation program-(or at least the similar techniques

from which these have beén adapted) cannot be considered to be caregorically inconsistent with

“traditional executive behavior” and “contemporary pra stice” regardless of context™ Itfollows
that use Ofthese techniques ot shock the conscience in at leadt some circumstances. We
believe exist here, wherethe techniques are used against unlawful
combatants who deliberately and secretly attack civilians in &n untraditional armed conflict in
which is difficult or impossible to collect by other means and is essential to the
protection of the States and its interests, where  techniques are used only when
necessary and only of key terrorist leaders reasonably thought to have
actionuble and where every effort is made to minimize unnecessary suffering and to
avoid inflicting or fasting harm

Accordingly, we conclude that, in of “an understanding of traditional executive
behavior, of contemporary prectice, and of  standerds of blame generally applied to them,” the
use enhanced Interrogation techniques in the CIA interrogation program as We understand
it, does not constitute government behavior that “is so egregious, 0 ousrageous, that it may fairly
be said to the contemporary conscience.” Lewrs, 523 U.S. a 847 n 8,

For the reasons sizted, we conclude that the CIA interrogation techniques, with their
careful screening procedures and medical monitoring, do not conscience.” Given the
relative pauchiy of Suprems Coust precedent applying this test at all,  alone in anything
resembling this setting, 25 well as the context-specific, fact-dependent, and somewhat subjective
nature of the inguiry, however, predict with court would agree with
our coriclusion. We bﬁhme however, that the question whether the CIA's enhanced

Interrogation technigues v folate the substantive standard of United: States obligations under
Anticle 16 i nniikely (o he %ubject to judicial inquiry.

Asticie 16 Imposes no obligations on the Unl ed S ates that
ralion.program.indew of the Japeusgs of Aricle 16 fselfand

%s fhb' ussed b
———r— -wa.wnimpl E\n’lte« 4 h-@-(-,rz.i.—-d-w [fdavs)

1N aws, the fact that individuals voluntarily undergo the techniques in SERE training is probative.

See Breithaupt v, us. 43637 {1957) {noling that people repularly voluntarily allow their blood to
be drawnand that tnvolontary blood testing does not “shock. the conscience”).
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independently,  Senate’s reservation. BUt even if this were less clear (indeed, even if it were
false), Article 16 itself has no domestic legal effect because the attached & non-self-
execution to its resolution of ratification, See Cong. Rec. 36,198 (1990) (“the United
States declares provisions of Articles 1 through 16 of the Convention dre not self-
executing”). Itis that non-self-executing treaty provisions “can only be enforced

pursuant to legislation t0 carry them into effect.” Whitney v. Robertson, 124U.8. 190, 194
(1888); see also Foster v. Neifson, 27 U.S. (2 Pet.) 253, 314 (1829) (“A treaty isin its nature a
contract befween tWO nations, not afegislative act. 1t does not generally effect, of itself, the

object to ... but is carried into execution by the sovereign power of the
respective parties to the instrument ). One implication of the fact that Article 16 is non-self-
executing is that, to Article 16, “the courts have nothing to do and can give no
redress.” Head Money I 580, 598 (1884). As one court recently explained in the
context  the CAT that are not not create judicially-
enforceable rights they are given effect by implementing legislation” Augusie v.
Ridge, 395 132 1.7 (3d Cir. 2005) (citations omitted) Because (with pechaps one
narrow 16 has not been legisiatively implemented, the interpretation of its
substantive to be subject 10 judicial inquiry.*®

*

Based on we understand that the program is not
conducted in the United States or under' {United " and that it isnot
authorized for use against United we conclude thet the program
does not implicate 16. We also conclude that  CIA interrogation program, subject to
its careful and medical monitoring, would not violate the substantive standards

3 Asnoted Section 1031 of Public Law 109-13 provides that “[nlone of the funds appropriated or
otherwise made available Act shall be obligated or expended 10 subject any person in the custody or under
the physical conirol of the to.  cruel, inhwman, or treatment or punishment that is
gmhibizad by the or treatics Of the United States. To extent this appropristions rider
implements Asticle 16, it creates a narrow domestic law obligation not to expend funds appropriated under Public
Law 109-13 for conduct Article I6. Thisappropriationt rider, however, is unlikely to result in judicial
interpretation of Adicle 167s standards since it does NOt crente a privale right of action. See, eg.,
Alexander v. Sandoval, 286 (2001) (“Like substantive federal law itself, private rights of action to
enforee federsl law must Congress."); Resident Council of Allen. Parkowvay Vill v. Dep” gof Hous. &
Ur,&zﬁm . 980F.2d1043, Cir. 1893) (oourts been reluctant to infor congressional intent to create
private rights inder appropristions megsares™) (citing v, Slérra 451 118, 287 (1981},

vhligatice

o 0 S —

* Althoush the interpretation of Article 16 i urdikely to be subject inquiry, it is conceivable
that a court might attempt to address substantive questions under the Fifth Aniendment if, for example, the United
States criminal of ahigh value detainee ill an Aricle I court in the United States using
evidence that had been obtained from the detaines through the use Of enhanced interrogation techniques.
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appiicable to the United States under Article 16 even if those standards extended to the CIA
interrogation program  Given the paucity of relevant precedent and the subjective nature of the
znqwzv however, we cannot predict with confidence whether a court would agree with this
conclusion, though, for the reasons explained, the question isunlikely  be subject to judicial
Iﬂq il E‘}

Please let us know if we triay be of further assistance.

AQ\QL‘ L\‘D

Steven G. Bradbury
Principal Deputy Assistant Attorney General
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